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PREFACE 

By 

Reuben B. Robertson 
Chairman, Administrative Conference of the United States 



Federal government agencies are often accused of making excessive and 
unreasonable regulations. How to get effective control over agency rulemaking is a 
matter of growing public concern and debate, and such devices as the legislative veto, 
enhanced judicial review, and more elaborate procedural requirements have been 
proposed as possible cures. 

Despite the ferment, surprisingly little attention has been paid to ways for the 
Executive branch to improve its own management of the regulatory process, thus 
assuring responsiveness by all agencies to established objectives and policies. While 
the U.S. Regulatory Council has engaged in useful informational and coordinating 
activities involving both Executive branch and independent Federal agencies, its legal 
authority has been limited, and it has functioned primarily through persuasion and 
assistance rather than direct control. 

A recent innovation in California takes a different approach to improving the 
regulatory process through stronger central management. State regulatory activities 
are also under attack, and California has responded by establishing an Office of 
Administrative Law whose job is to review proposed new rules and force the agencies 
to reexamine all existing ones. This office, placed within the State's Executive branch 
and reporting to the Governor, performs these functions for each regulation by 
examining whether the rulemaking agency has authority to establish it, whether the 
need for it has been demonstrated, whether it is clearly and logically written, and 
whether it is consistent with other legal requirements. Regulations that do not pass 
these tests do not become legally effective under the California statute. While the 
State's experiment is still new — the OAL came into existence on July 1, 1980 — its 
relevance to the Federal government's problems is obvious. 

In the following report for the Administrative Conference, Professor Monroe E. 
Price of the UCLA Law School undertakes a preliminary examination of the Office of 
Administrative Law — how it is organized, how it has interpreted and applied the 
standards, how its approaches differ from those followed by the courts, and how it has 
dealt with rulemaking agencies in particular cases. He concludes that the OAL has 
made a good start, and that creation of a specialized office to control rulemaking 
activities within the Executive branch is a promising approach to regulatory reforma 
Professor Price's report should be of interest to anyone concerned about effective 
control and management of government regulation at the State or Federal level. 
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INTRODUCTION* 



California's effort to establish meaningful Executive Branch control of agency 
regulation was born in a climate of business unease and consequent pressure for 
government reform. Two precipitating events were announcements by large companies 
that they would not go forward with major construction projects in the State. Dow 
Chemical Corporation abandoned construction plans in 1977, giving as the reason 
government regulation and litigation regarding the environmental impact of the plant. 
The following year another large industrial project planned for California was abandoned 
by Standard Oil of Ohio. A terminal and pipeline project to be built in Long Beach was 
dropped after many months of problems with state and local officials regarding state 
environmental and safety regulations, though some argued that the project had merely 
been judged financially unfeasible. These two actions by major business interests were 
accompanied by mounting complaints from the business sector in general regarding the 
increasing burden of complex and often conflicting administrative regulations. Against 
this backdrop the California Office of Administrative Hearings announced that the 
State's Administrative Code had increased from 13,500 pages in 1974 to 28,000 by the 
end of 1978. In March 1979, the Speaker of the Assembly introduced Assembly Bill 1111 
in response to these perceived problems, partly to forestall legislation that would have 
imposed a legislative veto. The bill as enacted authorized an Office of Administrative 

* The author would like to acknowledge the substantial contributions of Bruce Sinift, a 
second-year student at UCLA Law School, to the preparation of this paper. 

The views expressed here are those of the author and do not necessarily represent the 
views of the Administrative Conference of the United States. 
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Law (hereafter called OAL) to begin functioning July 1, 1980. 

The Legislature found and declared that "there has been an unprecedented growth 
in the number of administrative regulations in recent years," that "the language of many 
regulations is frequently unclear and unnecessarily complex," and finally that "substantial 
time and public funds have been spent in adopting regulations, the necessity for which 
has not been established." To remedy these ills, the OAL would be established with the 
"intent of the Legislature that the purpose of such review shall be to reduce the number 
of administrative regulations and to improve the quality of those regulations which are 
adopted." Finally, and quite important, the Legislature stated that "neither the Office of 
Administrative Law nor the Court should substitute its judgment for that of the 
rulemaking agency as expressed in the substantive content of adopted regulations."^ 

This could be read as a cautious charge for a new reviewing mechanism, and it is 
important to note the Legislature's emphasis on continued deference to the agencies. 
There is no finding that California's regulations are duplicative, no conclusion that they 
are adverse to the business climate, no finding, in particular, that the agencies have been 
promulgating regulations that are substantially beyond their authority. Even when 
addressing the language of regulations, the Legislature was careful to say that existing 
rules are "often confusing to the persons who must comply with the regulations," 
implying perhaps that they are clear to their creators, the agencies promulgating them. 
And the caution that OAL is not to substitute its judgment for that of the agencies could 
be viewed as confining OAL, like a court, to a quite narrow scope of review. 

As discussed in the next section, however, the Legislature also gave OAL 



1 The bill as enacted is set forth in the Statutory Appendix. 

2 For further discussion of this and other points concerning the background and 
purposes of OAL, see Starr, "California's New Office of Administrative Law and 
Other Amendments to the California APA: A Bureau To Curb Bureaucracy and 
Judicial Review, Too," 32 Administrative Law Review 713, 716 n.3I & passim (1980). 
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sufficient powers and responsibilities to ensure that its review would not be cursory or 
cosnnetic. The best way to determine its place in the government's structure is not to 
parse the cautious statutory language but to examine OAL's efforts during its first six 
months of operation. Its activities during this period in approving or returning proposed 
regulations and approving or repealing emergency regulations tell much about the kinds 
of issues OAL is likely to face and the extent of its real authority. 



II 



PROPOSED REGULATIONS 



One of the principal- functions of the Office is the review of proposed 
regulations^ Under the statute, a rulemaking agency must submit a notice of proposed 
action for publication in the California Administrative Register. Article 5 of ABllll 
establishes an elaborate procedure for the agency then to follow in adopting the 
regulation. The procedure requires adequate publication, information about relevant 
existing laws and regulations, and a statement of reasons that includes: The specific 
purpose of the regulation; the factual basis for the determination by the agency that the 
regulation is reasonably necessary to carry out the purpose for which it is proposed; and 
the substantive facts or other information and the technical, theoretical and empirical 
studies, if any, on which the agency is relying in proposing the adoption or amendment of 
a regulation. 

After the requisite opportunity for the public to be heard, and miscellaneous other 



^ There is no review of the notice at this time except for form. OAL has, however, 
returned a regulation to the agency where it has found the final regulation to differ 
substantially from the initial notice. 



requirements, the agency may adopt the regulation. One more point becomes important 
because of the limitations imposed on the agency and the OAL thereby: The agency is 
required to maintain a file of each rulemaking "which shall be deemed to be the record 
for that rulemaking proceeding." The file includes copies of petitions, notices, factual 
information and reports, the minutes of the public hearing, the statements of purposes, 
and other material required by law. 

It is not clear what, if any, role OAL has when proposed regulations are filed with 
it prior to adoption by the agency. No formal duty is given OAL to engage in a pre- 
adoption review or to advise the agency of the substantiation it will ultimately require or 
of any doubts that the proposed regulation will meet the statutory standard. At present, 
most formal and informal contacts between OAL and agency take place after the 
proposed regulations are adopted by the agency and then formally presented to OAL 
under the statute. 

The OAL has, however, determined that it should return regulations when the 
agency has not adequately followed preadoption requirements. It will deny approval if 
there was an inadequate statement of reasons at either the outset or the end of the 
process, if there is inadequate demonstration that the specific points raised by 

nongovernmental opponents were addressed and, at least sometimes, if the notice was 

4 
not mailed to specific groups that would have had an interest. 

The heart of ABllll, for the purposes of this summary, is Article 6, which 

provides for OAL review of regulations prior to their transmittal to the Secretary of 

State for purposes of certification and prior to publication in the California 

Administrative Register. It is at this point that OAL is authorized to disapprove 



A proposed regulation of the Department of Food and Agriculture would have resulted 
in a requirement that certain utility companies provide notice to local officials 
before trimming trees so as to lessen the spread of Dutch Elm disease. The 
rulemaking file showed that regular mailing list of the Department, including 
agricultural interests, was notified. There was, however, no specific effort to 
contact utility companies. The regulation was returned. 



regulations that fail to comply with the statutory standards: Necessity, authority, 
clarity, consistency and reference* Here is where the power of OAL resides. Within 30 
days after submission of a regulation, OAL must either approve it or send it back to the 
agency with a letter of disapprovaL Failure to act is tantamount to approval. If OAL 
disapproves, the agency may appeal to the Governor, and he may overrule the 
disapproval. 

Obviously, conducting this process of approval or disapproval constitutes the 
essence of the Office's functioning as a review agency. Several aspects of this process 
are worth exploring, even after a mere six months of operation by the Office, including 
the way OAL itself has defined the standards that govern its filtering of proposed 
regulations (particularly its articulation of necessity, authority and consistency), the way 
the Office has applied the standards in cases that have come before it, and the kinds of 
cases that have actually been ruled upon. 

A. The Standards 

The most important operative standards for the Office are necessity, authority 
and consistency. Clarity involves the process of making regulations more 

comprehensible. Reference seems to mean simply that a regulation must have an 
explicit mention of the appropriate authorizing statute. As a consequence, this paper 
will focus primarily on necessity, authority and consistency. 

Of these three, necessity is the most interesting because, as defined by OAL, it 



5 



According to the circular of definitions included in Appendix B, "clarity" means that 
regulations must be easily understandable by those persons directly affected by 
them. OAL states that requires the use of simple direct language whenever 
possibleo Its circular states that OAL disfavors professional "jargon," "legalese" and 
"bureaucratese." Technical language essential to the accuracy and meaning of the 
regulation is appropriate and acceptable as long as terms are clearly defined. Words 
and phrases projecting racial or sexual stereotypes or that could generally be 
construed as offensive to persons or groups of persons will not be approved. 



-6- 

carries the seeds of enormous power. The statute says only that necessity "means the 
need for a regulation as demonstrated in the record of the rulemaking proceeding." At a 
routine level, this means that the regulation must be substantially more than mere 
repetition or rewording of existing statutory language. If the statutory language 
requiring implementation of its provisions is self-executing or sufficiently specific and 
detailed, the regulation may not be necessary. The definition of necessity developed by 
OAL goes far beyond this routine level, however. In a document issued shortly after the 
Office came into existence (attached as Appendix B), OAL stated its view of the proper 
definition of necessity. The agency should engage in a two-tier analysis: First, there is 
the broad question of general necessity: Is this an area where government should be 
involved? What is lacking in the free market system which requires the proposed 
government intervention? This searching inquiry is to be followed by a more, restricted, 
though still quite substantive, approach to necessity: The Office will consider whether 
there is another, less burdensome approach, and whether the benefits outweigh the costs. 

"Authority" refers to the provision of law which permits or obligates the agency to 
adopt, amend or repeal a regulation. Regulations promulgated without clear legislative 
authority will be rejected or require amendment prior to OAL approval. As will be seen, 
OAL uses this branch of its jurisdiction to disapprove regulations which it deems to have 
been adopted ultra vires by the affected agency. 

"Consistency" means being in harmony with existing law. Existing law for OAL*s 
purposes includes federal and state statutes, court decisions and regulations. It is not yet 
clear how extensively the Office will use the consistency ground to determine the extent 



Notwithstanding the cautionary language in the statute, OAL has stated, in a 
document dealing with review of existing regulations, that the "authority" mandate 
was included because, "The Legislature . . , was greatly concerned with state agencies 
which have incorrectly moved into new regulatory areas, relying on their general 
authority to issue regulations. The Legislature, in many cases, did not intend to grant 
such authority when, often years ago, it gave the agencies their general powers." 
Appendix B, p. 2 of Document. 
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to which an agency regulation overlaps requirements of other agencies and units of local 
government or whether OAL will address issues of law not addressed by the agency. 

B. Applying the Standards 

Though only six months old, the experience with OAL is already rich in case 
studies providing insight into the kind of regulation OAL confronts and its application of 
the standards* So far, faced with a flurry of proposed regulations, it has responded 
quickly, candidly and, as required by statute, with specific reasons for disapprovaL 
There have been a sufficient number of disapprovals or partial disapprovals that the 
personality of OAL as a reviewing body is beginning to materialize. OAL has been 
involved in some disputes involving major issues of policy in the state? its actions have 
once yielded legislative actiono It has asserted itself as far more than a procedural way 
station on the way to publication of regulations. At times, it is schoolmarmish, pecking 
away at linguistic infelicities and dealing with what might be called trivial defects in the 
formulation of regulations. It has been tough and even unkind in criticizing agencies for 



Two examples of OAL's stance as English teacher may be helpfuL On December 26, 
1980, in a letter to Cal OSHA, OAL returned for clarification a fork lift safety 
regulation designed to insure that people didn't topple off the platforms. The 
proposed regulation reads 

"Before elevating personnel, make sure that the mast is vertical in a 

sideways direction as well as forward and rearward." 
Not being able to accept "sideways direction" as clear, OAL suggested the following: 

"Before elevating personnel, make sure that the mast is vertical and/or the 

platform is level" 
On August 18, OAL wrote the State Athletic Commission a letter returning certain 
regulations concerning Boxer Pension and Disability funds. In the course of the 
letter, OAL stated that the submitted regulation saids 

"If the covered boxer is alive on the date of his retirement, actuarially 

reduced monthly payments will be made to him as long as he lives." 
This might be more clearly stated ass 

"Monthly payments, based upon actuarial tables, will be made to a covered 

boxer as long as he or she lives." 
This clarity-based change also reflects the responsibility of OAL to ensure that there 
are no racial or sexual stereotypes in the regulations. 
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not thinking through, in the view of OAL, whether or not regulations meet the statutory 
standards. It has obtained the full support of the Governor and the respect, if sometimes 
grudging, of its fellow agencies. It has reduced the flow of regulations. It has made a 
start toward reaching its more ambitious goals. 

1. Necessity 

The necessity standard has not been much used to determine that government 
should not be involved in an area or even that the costs of a rule outweigh the benefits. 
The usual application of the necessity concept is to the treatment OAL gives the 
rulemaking file on which the regulation is based. OAL is restricted by statute to reliance 
on the rulemaking file. This might be regarded as a prophylactic measure creating a 
shield against independent OAL investigation and inquiry, but OAL has turned it into a 
sword. A regulation which is not supported by the material in the rulemaking file is not 
deemed "necessary." In other words, the agency has the burden of showing affirmatively 
that the necessity standard has been met. 

This interpretation of necessity has been used frequently by OAL in its first six 
months and some examples are illuminating. Regulations by the State Athletic 
Commission would have prohibited a wrestling exhibition from being advertised as 
sanctioned, reviewed or approved by the Commission. On December 31, 1980, OAL 
returned the regulations to the Commission because "No documentation was submitted to 
the Office of Administrative Law to establish that there has been misleading advertising 
concerning the Commission's role in wrestling exhibitions." On December 26, 1980, OAL 
returned to the California Occupational Safety and Health Standard Board regulations 
requiring that all repair work performed on certain punch presses be done in accordance 
with manufacturer's recommendations or in accordance with "established engineering 
practice." The agency's final general statement did not contain, in OAL's view, "any 
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facts upon which the Standards Board relied in proposing this change." (Emphasis in 
original.) While the Agency had noted that the regulations were necessary to "address 
hazards that have resulted in accidents due to improper repairs," that was not 
sufficient. According to OAL, "a much more specific demonstration of the need for this 
regulation is required to meet the standards of the Administrative Procedure Act." OAL 
seemed to be influenced by the fact that no similar federal OSHA standard existed and 
by the absence of accident reports. 

A similar use of the necessity standard occurred in a return of regulations by OAL 
to the Water Resources Control Board where the Board had proposed to increase its 
ground water extraction and surface water diversion fees from $5.00 to $10,00 per well 
owner. OAL had determined that while the revenue from the program in the previous 
year had not been deemed satisfactory to the staff, steps had been taken to reduce 
expenses. Relying on the rulemaking file, OAL concluded that "given the large number 
of objections the Water Resources Control Board received to the doubling of the fee, and 
the fact that the rulemaking file indicates that the Board could continue to operate the 
program without increasing the fee, or with a smaller increase than 100%, no necessity 
for this regulatory change has been demonstrated." 

Lack of necessity was also the ground used in a return of another set of 
regulations to the Water Resources Control Board on October 24, 1980. These would 
have imposed upon units that own or operate wastewater treatment facilities certain 
requirements of publication and notification when a facility was reaching capacity. The 
Board's concerns were "too vague and general," and "if the Board has facts which 
demonstrate the need for these proposed regulations, they should have been submitted." 
(Emphasis in original) It is hard to tell from the return letter alone whether OAL was 
expressing some deeply felt and researched views on the proper role of government in the 
regulation of wastewater facilities or was merely measuring a regulation against a 
rulemaking file which it found wanting. 
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Two examples show a more ambitious use of the necessity standard. Very 
characteristic of state regulations is the definition of tasks to be done by subordinates 
under the supervision of various professionals. How restrictive the law should be is 
always a difficult question and professionals are often thought to seek restrictions on the 
use of less-trained personnel. These restrictions increase costs and limit personal 
opportunity. In returning regulations to the Board of Medical Quality Assurance, 
Physical Therapy Examining Committee on September 12, 1980, OAL indicated that the 
necessity standard might be a factor in whether restrictive practices can be imposed. 
The BMQA had forwarded regulations which would have amended the current regulation 
which permitted a physical therapist to employ and utilize as many aides as could 
adequately be supervised, to restrict such therapists to one aide only. "Neither 

o 

committee staff nor the member of the Committee to whom we were referred were 
able to provide any evidence or specific examples of problems with or abuses of the 
existing regulations. The need for the arbitrary restriction of one aide to one therapist 
has simply not been demonstrated." 

In a case involving sanctions against prisoners allegedly misusing appeal 
procedures, GAL seemed to imply a higher standard of necessity where an arguably 
protected right is involved. Under OAL's view, there were no facts submitted 
substantiating the need for restricting an inmate's or parolee's right to appeal. The 
Department of Corrections had cited increases in the volume of what it deemed abusive 
appeals, but this was not sufficient. OAL's return letter, dated December 5, 1980, stated 
that "considering the possible punishments available for the violation of this regulation, 
it is even more important that the facts supporting the need for it be demonstrated." 
This is an example, interestingly, of OAL's maintenance of procedural steps in place in 
the face of agency efforts to limit the availability of such steps. 



° The suggestion here is that OAL went beyond the file and discussed this issue with a 
committee member. 



2, Consistency 

Consistency involves a regulation's connpatibility with statutes and cases. The 
standard can be read as an invitation for OAL to review not merely the question of the 
agency's authority under its enabling legislation, but the validity and suitability of the 
regulation under case law generally*, A good example is OAL's return to the Department 
of Corrections of rules implementing a judicial decision concerning the wearing of 
buttons by inmates- OAL questioned the consistency of the proposed regulation with the 
Supreme Court case itselfo In the case, according to OAL, the Court permitted 
restrictions on such inmate activity only as is necessary for the "reasonable security of 
the institution o « . and for the reasonable protection of the public." OAL suggested that 
to the extent that the restriction on inmate buttons was based on a broader standard it 
would be inconsistent with the Supreme Court decision. Similarly, dissatisfied with a 
proposed regulation of the State Personnel Board that would have afforded too much 
future discretion to shape guidelines for reducing worktime in a period of substantial 
personnel cutbacks, OAL cited a Supreme Court decision that appeared to strike down 
rules or guidelines themselves not adopted in accordance with the Administrative 
Procedure Acto 

Perhaps the most ambitious effort of the OAL to cut down on duplicative multi- 
level requirements involved creative use of the consistency standard. In returning 
regulations concerning permit requirements in subdivision cases to the San Francisco Bay 
Conservation and Development Commission (November 26, 1980), OAL relied on 
consistency grounds to try to minimize duplication in filing obligations among state and 
local agencies. OAL appeared to use its authority to compel the Commission (and similar 
agencies) to take into account all permitting requirements that apply to the same 
transaction to ensure that they are "consistent." This case is an important example of 
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OAUs potential to force consideration by a state agency of the need to work 
harmoniously with other agencies to reduce costs of development and housing. 

Finally, OAL has used the consistency ground to question an agency's previously 
existing regulations. In a return of amendments to the Department of Social Services 
(November 20, 1980), OAL sought to ensure consistency between an effort to recoup 
overpayments from recipients in the AFDC program with requirements to avoid undue 
hardship to recipients. In the view of OAL, existing regulations were themselves 
conflicting and the amendments tended to perpetuate the inconsistency. As a 
consequence, the agency was urged to amend the existing regulations to avoid what OAL 
perceived to be an inconsistency in existing law. 

3. Authority 

Examination of OAL's use of the authority standard is important to a 
determination of how it functions in deciding whether an agency is acting ultra vires . 
The authority ground of combat was also the locus of one of OAL's most famous cases, in 
which the agency and the Attorney General had determined that for certain purposes, 
under California Law, an insect was a fish. 

The Fish and Game Commission, acting under the Endangered Species Act, had 
determined that it could list Smith's Blue Butterfly as a rare species and Lange's 
Metalmark Butterfly as an endangered species. Unfortunately, the enabling legislation 
stated that the Fish and Game Commission could only list as rare or endangered birds, 
mammals, fish, amphibia and reptiles. But fortunately, or so it appeared for a while for 
Smith's Blue Butterfly, Section 45 of the Fish and Game Code defined fish as including 
invertebrates, without limiting the term to aquatic invertebrates. The Commission, to 
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Q 

assure its authority, sought an opinion from the Attorney General of California who on 
two occasions counseled them that the term "fish" in the Endangered Species Act 
encompassed insects, largely because of the apparent legislative intent to protect all 
endangered fish and wildlife in the state. 

When faced with the regulation of the Commission listing the butterflies, OAL 
determined, notwithstanding the opinions of the Attorney General, that the Commission 
had acted outside its authority. While the Attorney General had supported his 
determination with a searching review of legislative intent and the relationship of the 
law in question and other California Laws, the OAL was more blunt and plain-meaning 
oriented. "Our decision is that insects are not fish and that the Commission lacks 
authority to list insects as endangered or rare species." (Letter of July 29, 1980). ^ 

The "authority" standard has also been used on several occasions to return 
regulations which, in OAL's view, added conditions or requirements beyond those fixed in 
the statute. In regulations proposed by the Contractors State License Board, the agency 
had read a statutory requirement of five years of experience for certain license 
requirements to mean "five of the last seven years" or five years not in the distant paste 
OAL determined that the additional qualifications imposed a burden not included in the 
statute and therefore not authorized by the statute. (December 18, 1980). In a return of 
regulations to the State Board of Control (December 24, 1980), OAL disapproved a 
condition imposed by the Board allowing expense reimbursement to employees using their 



In California, the Attorney General is an elected constitutional officer and not an 
appointee of the Governor. 

What is not clear from the letter is whether OAL was merely testing the authority of 
the Fish and Game Commission or, more substantially, undertaking to signal agencies 
that regulations that affected growth and development might come under strenuous 
scrutiny. Real estate development interests fought the inclusion of the butterflies on 
the endangered species list in the first instance. Their views were reflected in the 
rulemaking file. 
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own motorcycles only if their supervisors "insure that the standardized safety 
requirennents have been met." Regulating reimbursement was authorized; using that 
lever to impose safety requirements was not. 

C. Relationship to Judicial Review 

Some comparison of OAL review to the kind of actions courts might take in 
similar circumstances is interesting. Unlike a court, OAL reviews all regulations, not 
just those brought to its attention by an adversary. In some sense, OAL, unlike a court, 
brings its own skeptical and questioning posture to the regulation. It is inquisitive, it is 
examining, it has an independent obligation to measure the regulations against the five 
standards. Furthermore, also unlike a court, OAL perceives itself as coming into the 
world to reduce regulation. It views itself as a principal vehicle in carrying out the 
Governor's goals of restoring confidence in government and eliminating unnecessary and 
costly government intervention. The consequence, at least so far, is that the OAL is less 
deferential to agencies than courts would be; regulations unlikely to be enjoined— indeed 
unlikely to be brought to court—are sometimes returned by OAL. 

There are other differences, obviously, that are quite important. The standards 
for review used by OAL, particularly in application, seem markedly different from those 
used by a court. The necessity test for weighing the support for a rule in the rulemaking 
file is far more vigorous than the substantial evidence test. And OAL seems to ask 
questions of suitability and appropriateness (under the necessity and consistency 
standards) that are outside judicial scrutiny. OAL has acted with great speed, indicating 
to the agencies whether the regulations would be permitted to stand much more quickly 



11 An example is the raising of fees for well owners from $5.00 to $10.00. Only a very 
large association of well owners would have the financial incentive to question the 
necessity of the changed fee, if that were even a judicially cognizable question. Yet 
OAL found the increase in fee unnecessary and returned the regulation. 
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than would be true in the judicial process. A process of negotiation seems to be 
emerging; frequently, an OAL letter will incorporate specific terms previously agreed 
upon for modification and resubmission. OAL, of course, has the capacity for providing 
on-going guidance to the agencies and may provide advice even prior to the submission of 
regulations.^^ 

It is quite significant that OAL is and is perceived to be part of the Executive 
Branch. The Governor's office is strongly supportive of OAL and that fact is generally 
known among the agencies. Under the present administration, OAL policy is the 
Governor's policy and is binding on agencies in a way that differs from judicial 
intervention and review. Even if the policy of OAL is more stringent than would be 
required by a court reviewing agency regulations, that may be palatable if perceived as 
the embodiment of an effort by the Governor to try to assure that the agencies are as 
efficient as possible. 

On the other hand, as has been indicated, there is some tendency for OAL to act 
as a court without the judicial personality, staff or resources. The "insect as fish" case is 
indicative. Perhaps OAL was right; the determination of authority was not, however, so 
gracefully and thoroughly explored as it was by the Attorney General or would be by a 
court. Yet the consistency and authority standards, as interpreted by OAL, lead in the 
direction of judge-like exploration of relevant case law and authority. 



12 

In a letter to the New Motor Vehicle Board, dated October 7, 1980, the OAL stated 

that it had received a letter regarding the agency's plan to issue emergency 

fee-increase regulations. The letter indicated that while OAL could not make a 

decision on the validity of the regulations as an "emergency" prior to submission, the 

reasons given informally were "not likely to be sufficient to satisfy the statutory 

requirements . . . ." 

^^ The Director is appointed for a term, coterminous with the term of Office of the 
Governor. As a consequence, it may be that the Director does not serve at the 
Governor's pleasure. The inherent authority of the Governor, as Chief Executive, to 
fire the Director is unclear. 
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III 



EMERGENCY REGULATIONS 

In addition to regular proposed regulations, OAL is empowered to review 
emergency regulations within 10 days of their filing date. The standard ^f reyie^ in the 
statute requires that the regulation, to attain emergency status, be necessary for the 
immediate preservation of the public peace, health and safety or general welfare. If an 
agency makes such a finding, the regulation may be adopted as an emergency 
regulation. In the past, many agencies have relied on "emergency" authority to impose 
new regulations, and an interesting dimension of OAL during its first six months has been 
its critical attitude toward the adoption of regulations under the emergency rubric. 

An emergency regulation must be accompanied by a Finding of Emergency 
containing: (1) Reference to the agency's authority to propose the regulation as well as 
the particular law which is "being implemented, interpreted or made specific;" (2) An 
information digest in a format similar to the Legislative Counsel's digest of legislative 
bills with a concise and clear summary of laws and regulations and the effect of the 
proposed action upon them; (3) A description of the specific facts showing the need for 
immediate action and an estimate of the cost or savings to state and local agencies; and 
(4) The name and telephone number of the agency officer to whom inquiries concerning 
the proposed administrative action may be directed. 



The language of Gov. Code Sec. 11349.6 contains no specific authorization for review 
of an OAL repeal of emergency regulations when the grounds for the repeal are 
failure to meet the "emergency" criteria defined in Gov. Code Sec. 11349.6 It is the 
stated position of OAL that the Governor may only act in a reviewing capacity when 
there are proposed regulations which OAL has disapproved or after OAL refuses to 
allow an agency to readopt an emergency regulation after the 120 day initial period. 

Because there is no rulemaking file, as in the case of proposed regulations, the policy 
of OAL is that ex parte contacts with the agency and interested organizations are 
permissible. 
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The emergency regulation is effective upon filing or whatever later date the 
agency specifies* However, it is only effective for 120 days and thereafter is 
automatically repealed unless formally adopted as a regular regulation after the 
traditional notice and hearing reguirements are met. 

In over twenty cases, OAL has denied an agency's contention that emergency 
powers should be used, and the Office seems intent on convincing the agencies to rely on 
the "emergency" mechanism as little as possible. A case involving the efforts of the 
Department of Social Services to eliminate hearings and automatic continuation of 
higher benefits pending hearing when there is a legislated automatic reduction in welfare 
benefits demonstrates the persistence of OAL in making its point concerning emergency 
regulations. The Department of Social Services example also illustrates the context in 
which OAL determinations take place and the potential for rapid legislative intervention 
to reverse OAL itself, particularly when OAL, seeking to establish discipline, renders a 
potentially costly decision. 

The D5S proposal arose as an indirect result of a compromise affecting financial 
grants to Aid for Families with Dependent Children recipients under the California State 
Budget for 1980-81. The legislature changed the formula used to calculate annual cost- 
of-living increments. The Consumer Price Index had been used to calculate that an 
increase of 15.48% was due starting July 1, 1980. However, the legislature voted to use 
the Consumer Necessity Index for the second half of the year. Since this had risen only 
13% over the preceding year, the result was a rescission, effective January 1, 1981, of 
2.48% of the already-granted 15.48% raise. Under existing state law, any AFDC 
recipient who reguested a fair hearing on a reduction in benefits was entitled to one, and 
the level of aid paid previously would be continued pending the hearing. 

The AFDC population in California consists of approximately 505,000 families. 
Typically, 10% of these recipients reguest fair hearings when Notices of Action are sent 
out; during most months, approximately 30,000 AFDC recipients receive such notices 



-18- 

and 3,000 request hearings. If the percentages were to hold true under the proposed 
reduction, the California Departnnent of Social Services could expect to receive around 
50,000 requests for fair hearings on the basis of the grant reductions mandated by the 
legislative amendment. This entitlement to hearing would exist despite the fact that the 
hearing officer would have no authority to change the amount of the grant reduction. 

The problem as defined by the Department of Social Services was complex. First, 
they were required by existing state regulations to provide fair hearings on the automatic 
grant adjustments even though there was only one possible outcome. Second, the number 
of requests would have significant adverse impact on the fair hearing process, causing 
delays in other hearings and decisions which did raise legitimate questions of law or 
fact. DSS was staffed to provide about 700 fair hearings per month. Therefore, it would 
be a physical impossibility to provide timely hearings at the anticipated levels. Third, 
the DSS is required to give timely and adequate notice regarding grant reductions. In the 
instant case, that meant notification of the AFDC families of the January 1, 1 98 1 grant 
reduction no later than early December. Those notices had to be printed as soon as 
possible— including a statement of recipients' legal rights. Because existing levels of 
payment would be required to be paid once the hearing requirement was triggered, the 
DSS estimated the cost to the state from the grant money paid to AFDC recipients 
pending hearing would exceed $2.7 million dollars. 

To avoid significant adverse impact on the fair hearing process and the 
considerable cost that might result, DSS proposed emergency regulations that would 
eliminate the hearings. On two occasions between October and mid-December of 1980, 
OAL repealed or rejected the regulations on the basis of not finding a documented 
emergency as defined by the Administrative Procedure Act. The OAL noted to the DSS 
that the expected increase in hearings reported by DSS was pure "speculation" and not 
based on specific facts. It was further noted that the "emergency" was self-created as 
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DSS was on notice of the legislative action in the middle of July, 1980o The OAL also 
rejected a proposed amendment to existing rules to allow the Office of the Chief 
Referee to deny or dismiss a request for a hearing where the sole issue is one of state or 
federal law requiring automatic grant adjustments. This rejection was on the basis of no 
"authorization" on the part of DSS and "inconsistency" with the State welfare laws. 

The chairman of the Senate Health and Welfare Committee became aware of this 
impasse by way of press coverage of the controversy. On December 1, 1980, the first 
day the legislature was in session after the OAL's rulings regarding the DSS proposed 
emergency regulations became known, he introduced a bill to remove the right of appeal 
when automatic adjustments to grant aid are authorized by state or federal legislative 
action. The bill was passed out of both houses with only two no votes out of 102 voting 
and was chaptered by the Governor three days later, on December 4, 1981. 



IV 



REVIEW OF EXISTING REGULATIONS 

In the long run, perhaps the most ambitious function of OAL is the statutory 
mandate to achieve, before July 1, 1982, orderly review by each agency of all existing 
regulations. These occupy some 28,000 pages of the California Administrative Code. 
ABllll originally set five years as a reasonable time for this task, but by Executive 
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Order the Governor, with the accord of OAL, has cut the period to two years. The 
agencies must use the five previously enumerated standards of necessity, authority, 
clarity, consistency and reference in their review. It is the legislative intent that these 
reviews reduce the number of administrative regulations and improve the quality of those 
regulations which are retained. 

State agencies under ABllll were required to submit a Review Plan to OAL by 
July 1, 1980. As the due date coincided with the start-up date of OAL no guidelines or 
instructions to ensure compliance with ABllll were in existence at that time. 
Consequently only 55 of the 155 agency plans were submitted and many of those did not 
satisfy the needs of OAL for adequate review of the agencies' plans. 

Legislation extended the deadline for submission of plans to December 31, 1980, 
and as of that time 70 plans had been submitted. By April 1, 1981, OAL must submit to 
the legislature a master plan, encompassing all of the agency plans, explaining what 
regulations will be reviewed at what time and the method of review. To accomplish the 
task within the given two years (co-terminous with the current term of the Governor and 
the Director of OAL), the completion dates for review are staggered with certain titles 
scheduled for submission for review by July 1, 1981. 

ABllll did not specify how the process of review would unfold much beyond 
naming the five criteria that must be used by the agency in its review. OAL issued a 
document on October 24, 1980, to Agency Secretaries, Department Directors, Boards and 
Commissioners, with guidelines and suggestions as to how the state agencies might plan 
and develop specific procedures for conducting the review. 



^^ A later completion may be authorized by OAL if agencies can make a showing that 
extraordinary circumstances would make compliance impossible. Organizations such 
as CAL-OSHA, with a tremendous volume of existing regulations to review, can be 
expected to request such extensions. OAL will review such requests in a case-by-case 
basis. 



1^ See Appendix B. 
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Under these instructions the agencies are required to describe in the Review Plan 
how the process will: (1) Insure adequate public participation, through such devices as 
advisory committees, task forces of representatives of affected persons, public meetings, 
and solicitation of public comments;'^ and (2) Provide for co-ordination of review with 
other agencies, especially when statutes create overlapping jurisdiction or shared 
program responsibilities. ^^ 

If an agency's plan for review is not approved it is returned to the agency for 
amendment and resubmittal. Should agencies refuse to comply or comply inadequately 
with OAL standards for these plans the review process would be turned over to OAL. 
OAL would then be authorized to issue an order for the agency to show cause why the 
existing regulations should not be repealed, thus requiring hearings on all rejected 
regulations. OAL will periodically publish in the California Administrative Register 
Supplement a schedule of reviews based upon the submitted and approved agency work 
plans. 

At the completion of its review, the agency submits a Statement of Completion to 
OAL; this too is published in the California Administrative Supplement. Any adoption or 
amendment of regulations coming as a result of the review must comply with the 
procedure for adoption of regulations as outlined in Cal. Gov. Code Sec. 11346. Those 
regulations, in a group or cluster where appropriate, retained by the agency are noted in 
a Statement of Findings submitted to OAL. Opposition to the retained regulations and 



18 Should the agency make a determination to adopt, amend or repeal the regulation 
under review, the 45 day notice requirement under Government Code Section 1 1 346.5 
must be followed. Public meetings, committees or solicitation of written comments 
cannot circumvent the statutory public hearing requirements for specific regulation 
changes. 

19 

Agencies were encouraged to set priorities on the basis of the type and number of 

complaints received from affected or interested parties, the need to eliminate 

conflicts, overlaps and inconsistencies in the code, and the length of time since the 

particular regulation was last evaluated. The agencies were also encouraged to 

assemble background information or issue papers which would be available to the 

public to facilitate the public review process. 
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the agency's reasons for rejecting the public comment must be noted in the Statement. 

Once the agency review is completed, OAL^ upon its own initiative or as a result 
of an interested person's petition, may review any regulation. For any regulation that an 
agency chooses not to repeal, the agency may be required to submit to OAL the 
information on which the agency made its decision within 14 days of an OAL request. If 
an existing regulation fails to meet the five criteria OAL may order the agency to show 
cause why the regulation should not be repealed. This OAL order requires an agency 
response within 60 days. If upon review of the then-submitted information OAL finds the 
regulation fails to meet the standards it must forward to the promulgating agency, the 
legislature and the Governor a public statement specifying the reasons. Thirty days after 
the statement, OAL will send an order repealing the regulation to the Secretary of 
State. Agencies may appeal the OAL decision to the Governor. 



V 



STRUCTURE OF THE OFFICE OF ADMINISTRATIVE LAW 

The legislature authorized $3.5 million for the first year of implementation of 
ABIUI. Of this, $1.4 million was specifically appropriated as the operating budget of 
OAL, and the remainder was to defray the compliance costs in state agencies. The 
allocation of over half the initial funding to the affected agencies lessened their natural 
antipathy to OAL. Rather than merely increasing the work load to comply with the law, 
the legislature recognized the need for financial support during the critical start-up 
process. 

OAL credits much of its success in dealing with state agencies to the uniform 
support it has received from agency directors. Such support can be construed as 
recognition of the political realities regarding the antiregulatory spirit of the populace. 
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as well as the strong legislative and executive backing for OAL (there was only one vote 
against ABU 11 in the entire legislature). However, without adequate funding no doubt 
more intragovernmental friction at the highest levels of the agencies and OAL would 
have occurred. 

The director of OAL, Gene Livingston, was appointed by the Governor on June 17, 
1980. By statute, the director's tenure is co-terminous with the Governor's and is not a 
traditional pleasure appointment with the resulting vulnerability to political and non- 
statutory considerations regarding administrative independence. The director was 
required by ABU 11 to be an attorney. Mr. Livingston had been a practicing attorney for 
10 years, a law professor, and Chief Deputy Director and then Acting Director for the 
California Employment Development Department. On July 1, 1980, when OAL 
commenced, there were only three staff members to review the regulations arriving 
immediately.20 The impact of this apparent undermanning was ameliorated to some 
extent by the effort many state agencies had made to promulgate proposed regulations 
prior to OAL's opening day.^^ 

The OAL staff embarked on an intensive public relations effort once in office. 
Many regulated organizations were given presentations, for informational and good will 
goals. There was strong support for OAL by the California Chamber of Commerce, the 
California Manufacturers Association, the California Taxpayers Association, and 
numerous other regulated groups. Newspaper articles and editorials in the state have 
been uniformly favorable to the Office. 



2^ The anticipated structure and financing of the OAL is described in OAL's 1981 Budget 
proposal, attached as Appendix C. 

7 I 

^^ The California Attorney General's Office Opinion 79-110^ indicated that agencies 

beginning the enactment of regulations prior to July 1, 1980, would exempt those 

regulations and procedures from OAL scrutiny. OAL did not accept this limit on its 

power. 
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The support of the business community as well as the press appears to have given 

22 
OAL a strong political base in the Governor's office and the Legislature. Whether the 

Office will be able to maintain such strong support v^ill depend in no small part on how it 

operates after the "honeymoon" is over and more and more diverse groups are affected 

by OAL actions. The structure and ongoing job performance of the Office will be crucial 

to its continued viability. 

, OAL is divided into two main components, each under a deputy director — the 

Legal Division and the Regulation Management and Analysis Division (RMAD). The 

Office is authorized to employ up to 40 staff and support personnel. It is currently 

operating with a staff of 26 which is being augmented slowly and carefully. 

A. Legal Division 

The Legal Division, currently composed of seven attorneys and three support 
staff, has the primary responsibility for review of proposed regulations and emergency 
regulations. The review process begins with a staff attorney reviewing the submitted 
documents in the rulemaking file. After an initial determination regarding compliance 
with OAL guidelines a recommendation is forwarded to the Deputy Director in charge of 
the Legal Division, who also functions as OAL's General CounseL 

The review of the staff attorney's initial findings may be performed by the Deputy 
Director alone or acting in conjunction with the Director, depending on statutory time 
constraints and the importance of the matter. The staff attorney's report, if rejecting a 
regulation, usually will propose different language if the problem is one of "clarity," 



22 The Governor has not yet overruled OAL. Legislative action on several bills which 
would authorize the legislature to have oversight and veto power of administrative 
actions of state agencies died in the last legislative session after the pressure for 
regulatory control was addressed by passage of ABllll and the widely perceived 
positive manifestations of it in the form of OAL. 
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"consistency," or "reference," since problems with these criteria can often be remedied 
by better drafting. If the agency accepts the proposed changes, then the OAL informs 
the agency that no further public hearings are required. However, if there is substantial 
change in the proposed regulation the notice and public hearing requirements are 
invoked. 

As previously mentioned, the legal review staff is limited by statute to the 
rulemaking file in making its determinations of the appropriateness of a regulation. 
While agencies may argue from the file in conversations with OAL staff, the stated 
position is that no new information may be introduced without another hearing. The 
same holds true for parties opposing the agency's position regarding proposed 
regulations. There are signs however, that some non-record information is considered. 
In a return of regulations to the Board of Medical Quality Assurance, discussed earlier in 
this paper, the OAL made reference to clarifying conversations with a member of the 
committee. And in a letter to Governor Brown in connection with an attempted appeal 
by the Shorthand Reporters Board from OAL's rejection of an emergency regulation, the 
OAL Director stated that he investigated whether the legislature meant to authorize 
emergency regulations by enacting "urgency" legislation by calling the author of the bill, 
who advised that he did not wish to circumvent the regulation notice and hearing 
requirements. Finally, many of the return letters contain evidence of negotiation with 

the staff of the agency, during which the agency staff probably seeks to have OAL staff 

23 
understand their positions more perfectly. OAL's policy is to restrict contact when 

proposed regulations are under consideration while permitting contact when emergency 

regulations are reviewed. Nonetheless, it is difficult to know the breadth of information 



^■^ OAL's policy is to contact parties involved in the rulemaking process for elaboration 
if information provided in the file is unclear or too technical for the reviewing staff 
attorney. Over a period of time state agencies dealing with the Office will become 
more sophisticated regarding the rulemaking file and the ability to use subsequent 
nonpublic contact with OAL to press their case without formal opposition. 
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that is considered in determining whether a regulation should be returned. At this point, 
for example, it is hard to assess the extent to which OAL's director takes into account 
the impact of a regulation on state expenditures or private compliance expenditures or 
political considerations. That the scope of OAL review is even formally limited only to 

the rulemaking file itself is seen by some as helpful to the regulatory review process, and 

24 
by others as a hindrance. 



B, Regulation Management and Analysis Division 

The second component of OAL is the Regulation Management and Analysis 
Division (RMAD), the main focus of which is to assist agency review of existing 
regulations. This division is under the direct supervision of a non-lawyer, who has a 
background that includes a position as Department Director of Planning at a major state 
agency. The staff of seven systems analysts and support staff are currently assisting the 
155 state agencies reguired to submit their plans for review of existing regulations to 
OAL. Less can be said about the RMAD than about the legal review section at this time 
because substantive aspects of the review have not begun. 

The Office is considering a plan in which staff attorneys from the Legal Division 
and systems analysts will form teams for review of existing regulations. The expertise of 
the systems analysts, as a result of close association in previous months with particular 
agencies in preparing the review plans, might prove effective in enhancing the Office's 
sophistication in approaching the massive volume of existing regulations. 



2^ The thirty-day reguirement for OAL action concerning regulations and the ten-day 
reguirement for consideration of emergency regulations substantially limits the 
amount of additional information the staff could evaluate. 
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The RMAD will assist in review of regulations, establish and monitor the OAL 
master plan for all agencies to review existing regulations, assist the Legislative Counsel 
in recodifying the Administrative Code to facilitate simple cross-referencing of 
regulations to Codes and statutes (including a comprehensive index). RMAD will prepare 
internal reports and studies to administer the work load efficiently. 

The review of existing regulations will begin informally before the official period 
of review in the middle of 1981. OAL has received letters regarding certain existing 
regulations already and has begun to priortize these regulations for early review. Several 
areas of difficulty can be identified. The sheer number of existing regulations, 
encompassing more than 28,000 pages in 54 volumes of the California Administrative 
Code, will make review by the 1982 deadline established by the Governor a formidable 
task. While OAL need consider only those regulations amended as a result of the review, 
it is authorized to choose to review regulations upon its own motion. The second 
potential problem will be that of the complexity of the existing regulations, which were 
promulgated without consideration of the standards upon which OAL will attempt to 
carrry out its review. The subject matter may concern complex technical areas such as 
chemical formulas and the like. 



C. Office of Adminsitrative Law and Interagency Authority 

OAL often cites as the best and strongest evidence of its effectiveness the 
statistics concerning the slowdown in the proliferation of new regulation in 



^^ The OAL has a budget authorization for outside consultants. To date none has been 
retained to assist in the proposed regulations. The Office, however, is considering the 
possibility of employing some on an as-needed basis should the nature of the existing 
regulations be particularly arcane. 
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California. It is not clear that the decline in the number of regulations added to the 
California Administrative Code is the most appropriate method of measuring the 
effectiveness of the agency, however. Many of the disapprovals seem to be over minor 
matters. If the Office is to be measured by the extent to which it reduces trivia, rather 
than the extent to which it reduces onerous, duplicative meaningful regulation, then all 
regulations rejected should be measured equally. If the Office is to be measured by the 
extent to which it meets its own stated goal of helping to "restore confidence in 
government" by eliminating controls that stifle private initiative and personal 
responsibility and increase the cost of government then a more careful measure will have 
to be devised. It is also not clear how high the recidivism rate will be: i.e., how many 
disapproved regulations will return as the agencies learn to cope with OAL and its 
standards. This being said, however, it is fairly certain that the Office is having a 
substantial effect on agency promulgation of regulations. Particularly in the area of 
emergency regulations the Office has been, as indicated, quite forceful in exercising its 
authority, rejecting almost one third of the regulations offered on the ground that there 
was no emergency. 

To assess OAL's success, one might look beyond the statistical material and ask a 
more bureaucratic question: How has OAL fared in the exercise and definition of its own 
power when challenged by other agencies? All indications from the documents, from 
interviews and from the extent to which OAL has prevailed in positions it has taken is 
that the Office is growing in authority and is beginning to be a force in the manner in 
which regulations are adopted in California. OAL has not been challenged in court, 
though there have been a few grumbles. And only on two occasions have there been 
appeals to the Governor, neither of which was successful. 



^^ See Appendices D and E. 
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Several institutional events underscore this development, I have already discussed 
the famous "insect is a fish" case in which OAL successfully disapproved regulations even 
though the Attorney General's Office had opined that the agency had authority to adopt 
themo OAL also claims jurisdiction over regulations which began their procedural 
journey prior to July Ij 1980, even though there is an opinion of the Attorney General 
that says that such regulations are not covered by the advance review provisions of 
ABIUL OAL has not only not been overly deferential to the agencies; it does not 
appear to be overly deferential to the Attorney General. 

A slight jurisdictional fray occurred over the power of OAL to review proposed 
regulations of the Fair Political Practices Commission. Agmn OAL took a broad view of 
its authority* Since the FPPC was created as a consequence of a constitutional initiative 
which was quite detailed as to its form and function, the FPPC took the position that 
OAL did not have the jurisdiction under ABU 11 to review its regulations. By letter to 
the FPPC of September 19, 1980, OAL concluded that the FPPC was not exempt from 
OAL review. Only two agencies were given partial exemption from the review process, 
the Public Utilities Commission (dealing primarily with rates) and the Division of 
Industrial Accidents. Under the OAL view, only legislative acts which significantly 
restrict the effect of the Political Reform Act would be proscribed, and the review 
process did not have this faults 

Another early jurisdictional episode occurred when OAL returned the State 
Athletic Commission's Professional Boxer Pension Plan and Disability Insurance 
regulations. In the only example that could be found of an agency fighting back (at least 
in writing), the chairman of the Commission wrote OAL the following letter. One can 
guess that the thoughts it contains echo those held by other, more cautious recipients of 
OAL correspondences 
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In 1974, the Legislature of the State of California nnandated that its Athletic 
Commission implement a pension and disability system to cover boxers 
licensed by the Commission. The Commission, a constitutionally empowered 
regulatory body, undertook that task in earnest. Hearings were held over a 
three year period. Witnesses were called. Six different drafts were 
considered by the Commission. The final draft was composed by one of the 
Commissioners who is Professor of Regulated Industries at the University of 
San Diego School of Law. The draft was reviewed by counsel for the 
Department of Consumer Affairs, and by a senior Assistant Attorney General 
-- both long familiar with the law in the area and with the evidence amassed 
by the Commission. Actuarial studies were completed and arrangements 
made for the detailed implementation of the plan. 

The plan was properly published and passed by unanimous vote on June 6 of 
1980. 

On August 18, 1980, we received a rather remarkable letter from your 
office. Therein, you refuse to file the regulation and purport to "object" to 
part of the language, certain definitions and even the legal authority for 
portions of the plan as adopted. Your comments, made on the last day of your 
review, in a series of red inked scribbles, without consultation with us, would 
require renewed notice and hearing procedures. Moreover, your remarks 
reflect a lack of understanding of the trade, of proper legal draftsmanship 
and, most important, of your own authority. It is this last difficulty which 
precludes us from discussing the former matters with you or your 
representative. 

The authority of your office to review adopted regulations of the independent 
Boards and Commissions of the State of California is extremely limited. You 
are entrusted with certain housekeeping functions. Your letter suggests both 
a lack of appreciation for the parameters of your authority and a degree of 
impudence requiring direct response. Let us make matters clear. You do not 
function as a policy review board, as legal counsel, as subrogee to prospective 
legal challenges. 

This Commission expects you to fulfill your stated statutory role and properly 
file these regulations. We have instructed the Deputy Attorney General, and 
he has agreed, to seek whatever summary remedy may be available to compel 
you to do your job. Should you continue what may be a pattern of ultra vires 
interference in the quasi legislative and judicial functions of duly constituted 
organs of state government, we shall seek both judicial clarification on a 
case-by-case basis, or, together with other interested Boards, seek legislative 
and administrative reclarification of your function. 

Despite this rather strong statement, no blood was shed. The Director of GAL 
sent a letter to the Chairman on October 3, 1980, stating his understanding of the 
frustration of the Commission: "To have a new office subject your regulations to new 
standards is understandably disappointing. Nevertheless, the law is clear. We are 
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expected to and will review all regulations for necessity « . o (etc.)."^' 

Another battle involved the question whether an agency could appeal to the 
Governor a determination by OAL that an ennergency regulation was inappropriateo 
While the statute specifically permits agencies to appeal to the Governor a negative 
decision on a proposed regulation that has gone through the normal procedural process, it 
is silent on what happens if any agency declaration of emergency is rebuffed by OALo 

This question arose in a bitter dispute with the state's Certified Shorthand 
Reporters Board, which seemed prepared to fight to the bitter end over its ability to use 
emergency powers to raise its examination fees so as to reinforce its enforcement 
effortSo The Board had obtained "urgency" legislation authorizing the promulgation of a 
higher examination fee^ As a result of the bill, the fee was not fixed by statute. Rather, 
the Board could establish the fee amount? up to a ceiling of $40« The Board issued an 
emergency regulations, raising the application fee from $25 to $35, and OAL disallowed 
ito 

The basis for the rejection was twofold* Firsts OAL determined the intent of the 
Legislature was to allow the Board to begin the normal regulation adoption process, not 
to authorize a change in fee amounts as an emergency. Second, OAL determined no 
emergency existedc 



^ ' The Athletic Commission correspondence reflects another characteristic of the office 
that has given it a charming if direct and sometimes acerbic personality. Because it 
is small^ because it appears to eschew bureaucratic relationships within the office, 
there is a kind of personal statement of the office and the director in the letters that 
are sent to the agencies. Andj in a sense, this personification of the agency adds 
somewhat to its power^ Two opposite examples may demonstrate the points In a 
letter to the State Board of Control, the Office stated that the rulemaking file 
submitted "lacks even the most basic information necessary to our review . . o" 
(November 28, 1980)o On the other hand a letter to the Solid Waste Management 
Boards, December 2^ 1980^ while disapproving regulations in part goes on to "extend 
my compliments to the Board and its staff. In formulating these performance 
standards^ you have adopted an innovative regulatory approach, which we supporte" 
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The Board's position regarding the "emergency" status, outlined in its written 
appeal to the Governor of October 21, 1980, came to the opposite opinion. Two distinct 
areas of dispute arose between the CSR Board and OAL: (1) The intent of the 
Legislature in passing the "urgency" measure; and (2) The right of an agency to appeal an 
OAL repeal of a promulgated emergency regulation. The Board argued that if the fee 
increase were not intended to be effective for the next examination in November, 1980, 
there would have been no need for the Legislature to use "urgency" procedures to pass 
the legislation allowing the increase. The application fees for the exam in the spring of 
1981 could have been increased by the normal proposed regulation process. 

The Office expressed its own strong views in a response to the appeal by the CSR 
Board. OAL reiterated the careful and persistent manner in which it was repealing 
emergency regulations where it thought the power of agencies was being abused. But 
more important from an institutional perspective, OAL asserted vigorously that the 
statutory language precluded appeal to the Governor in the circumstances of the case. It 
sought the support of the Governor in this confrontation over authority, namely the 
authority to limit the way in which agencies used the "emergency" power to circumvent, 
in the short run, the full requirements of conformance with the state APA. 

This historic clash over a not very historic subject matter ended with no action by 
the Governor, silence that can be interpreted as support for the OAL view that the 
Governor cannot overrule OAL's repeal of an emergency regulation or merely as a 
determination not to exercise authority. Either way, the Certified Shorthand Reporters 
Board lost and the increase in examination fees was postponed. 
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VI 



CONCLUSION 

ABllll and the Office of Administrative Law are an important experiment in 
Executive Branch review of administrative agency actions. It is far too early to 
determine how successful the legislation will be in achieving meaningful and fair 
sunsetting of previous regulations. But the Office has shown that a reviewing mechanism 
structured like OAL can have a substantial effect on the pattern of promulgation of new 
regulations by state agencies. The distinctive capability of OAL to act expeditiously, 
informally and on its own initiative provides an interesting comparison to judicial 
reviewo The support for OAL by the Governor, the Legislature and the public has made it 
particularly effective in a preventative way as agencies begin to learn that they must 
adjust to a world in which standards created by the Legislature to affect the type and 
number of regulations are actually taken seriously and enforced. 

Less clear is the extent to which OAL is making a meaningful contribution to its 
higher goals of reducing duplication of authority and confining the state's role to a less 
intrusive posture with respect to the free market and private enterprise. The published 
letter decisions do not as yet reflect a coherent approach to this function. Undoubtedly, 
the issues surrounding the development of a coherent approach to the role of government 
in society will emerge with increasing clarity as the overall review of regulations 
proceeds. 
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Assembly Bill No. 1111 



CHAPTER 567 

An act to repeal Chapter 4.5 (commencmg with Sectioa 11371) of, 
and to add Chapter 3,5 (commencing with Section 11340) to Part 1» 
Division 3, Title 2 of, the Government Code, relating to governmen- 
tal regulation. 

[Approved by Goviemor September 11, 1979. Filed wilth 
Secretary of State September 11, 1979.} 

LEGISLATIVE COUNSEL'S DIGEST 
AB 1111, McCarthy- Government regulation: Office of 
Administrative HearingSo 

(1) Under existing law the Office of Administrative Hearings is 
established in. the Department of General Services and it is 
responsible, among other things, for the filing and publication of the 
regulations of most state, agencies. 

This bill would create the OfiSce of Administrative Law and would 
transfer to such office the present fiunctions of the Office of 
Administrative Hearings which deal with the adoption, filing and 
publication of state regulations and would provide a term for its 
director coterminous with that of the appointing power. 

This bill would also provide that the Office of Administrative Law 
would receive reimbursement for its services from the state 
agencies. 

(2) Under existing law the Office of Administrative Hearings is 
required to supply a complete set of the California Administrative 
Code and the California Administrative Register to the county clerk 
of each county or his delegatee. 

This bill would require the Office of Administrative Law to supply 
such publications to the counties provided the Director of Genial 
Services makes specified determinations. 

(3) Under existing law emergency regulations must be 
accompanied by a written statement setting f!cn^ specified findings^ 
Also,« under existing law, the agency officer to whom inquiries 
regarding emergency regulations must be directed, must make 
available certain information to the public upon request 

This bill would delete such provisions. 

(4) Under existing law no agency has the authority to review the 
regulations of agencies and disapprove such regulations on the basis 
that they do not meet specified standards. 

This IriU would provide the Office of Administrative Law with such 
authority, but would authorize the Governor to overrule a decision 
of the office disapproving a regulation. 

This bill would also require agencies to review their existing 
regulations, as spedfied 
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(5) Existing law requires the notice of the proposed adoption, 
amendnaent^ or repeal of a regiidation to include specified 
information. 

This bill would^ in addition, require the notice of proposed 
adoption or amendment of a regulation to inform the public that the 
agency proposing the regulation has. prepared a general statement 
of the basis for and purpose of the regulation,, to be made available 
to the public; as specified 

(6) /This biU also makes various; other technical and conforming 
change in provisions to be transferred from the Administrative 
Procedure Act, 

(7) This bill would, with specified exceptions, become operative 
on July 1, 1980. 

(8) This bin provides that its provisions relating to the review of 
regulations shall not be applicable to building standards subject to 
theapproval'of the State Building Standards Commission under the 
provisions of SB 331 of the 1979-^ Regular Session. 

(9) This bilL would incorporate provisions prbposed by SB 772 and 
AB 939, to be effective only if SB 772 and AB 939 are both chaptered 
and become effective January 1,. 1980, and this bill is chaptered last. 

The- people of the State of California do enact as follows: 

SECTION 1. Chapter 3.5 (conmiencing with Section 11340) is 
added to Part 1 of Division 3 of Title 2 of the Govenmient Code, to 
read: 

Chapter 3.5. Office of Administrative Law 

Article I. General 

11340. The Legislature finds and declares as follows: 

(a) There has been an unprecedented growth in the number of 
administrative regulations in recent yeajTs. 

(b) The language of many regulations is frequently unclear and 
unnecessarily complex, even when the complicated and technical 
nature of the subject matter is taken into account. The language is 
often confusing to the persons Who must comply with the 
regulations. 

(c) Substantial time and public funds have been spent in adopting 
regulations, the necessity for which has not been established. 

(d) There exists no central office in state government with the 
power and duty to review regulations to ensure that they are written 
in a comprehensible manner, are authorized by statute and are 
consistent with other law. 

11340.1. The Legislature therefore declares that it is in the public 
interest to establish an Office of Administrative Law which shall be 
charged, with the orderly review of adopted regulations. It is the 
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intentof the Legislature that the purpose of such review shall be to 
reduce the number of admiBistrative regulations and to improve the 
quality of those regulations which are adopted. It is the intent of the 
Legislature that neither the Office of Administrative Law nor the 
court should substituter its judgment for that of the rulemaking 
agency as. expressed m-the substantive- content of adopted 
regulations*. 

11340A (a> The Office of Administrative Law is hereby 
established in state government. The office shall be under the 
direction and control of an executive officer who shall be known as 
the director- The director's term of office shall be coterminous with 
that of the appointing power, except that he shall be subject to 
reapi>ointment 

(b) The director shall have the same qtialifications as a hearing 
officer and shall, be appointed by the Govemon: subject to the 
confirmation of the Senate. 

11340.3. The director may employ and fix the compensation, in 
accordance with law, of such prof essional assistants and clerical and 
other employees as is deemed necessary for the effective conduct of 
the work of the office, 

il340A The Office of Administrative Law shall collect from each 
state agency for which services are provided under this chapter 
reimibursement for its costs of providing services to that particular 
agencyo 

Article 2, Rules and Regulations 

11342, In this chapter unless otherwise specifically indicated: 

(a) "State agency" and "agency" does not include an agency in 
the judicial or legislative departments of th6 state government. 

(b) "Regulation" means every rule, regulation^ order^ or standard 
of general application or the amendment, supplement or revision of 
any such rule, regulation, order or standard adopted by any state 
agency to implement, interpret, or make specific the law enforced 
or adxninistered by it, or to govern its procedure, except one which 
relates only to the internal management -of the state agency, 
"Regulation" does not mean or include any form prescribed by a 
state agency, or any instructions relating to the use of the form, but 
this provision is not a limitation upon any requirement that a 
regulation be adopted pursuant to this part when one is needed to 
implement the law under which the form is issued. 

(c) "Order of repeal" means any resolution, order j)r other official 
act of a state agency which expressly repeals a regulation in whole 
or in part. 

(d) "Office" means the Office of Administrative Law, 
11342.1, Except as provided in Section 11344, nothing in this 

chapter confers authority upon or augments the authority of any 
state agency to adopt, administer, or enforce any regulation. Each 
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regulation adopted, to be effective, must be within the scope of 
authority conferred and in accordance with standards prescribed by 
other provisions of law. 

113^^ Whenever by the express or implied terms of any statute 
a state agency has. authority to adopt regulations to implement, 
interpret, make specific or otherwise carry out the provisions of the 
statute, no regulation adopted is valid or effective unless consistent 
and not in conflict with the statute and reasonably^ necessary to 
effectuate the purpose of the statute. 

Article, 3. Filing^ and Publication 

11343. Every state, agency shall: 

(a) Transmit to the office for filing with the Secretary of State and 
with the Rules Committee of each house of the Legislature a certified 
copy of every regulation adopted by it except one which: 

(1) Establishes or fixes rates, prices or tariffis. 

(2) Relates to the use of public works, including streets and 
highways, under the jurisdiction of any state agency when the effect 
of such order is indicated to the public by means of signs or signals. 

(3) Is directed to a specifically named person or to a group of 
persons and dotes not apply generally throughout the state. 

(b) Transmit to the office for filing with the Secretary of State and 
with the Rules Committee of each house of the Legislature a certified 
copy of every order of repeal of a regulation required to be filed 
under subdivision (a) of this section. 

(c) Deliver to the office at the time of transmittal for filing a 
regulation or order of repeal six duplicate copies of the regulation or 
order of repeal together with a citation of the authority pursuant to 
which it or any part thereof was adopted. 

(d) Deliver to the office a copy of the notice of proposed action 
required by Section 11346.4. 

11343.1. The office shall prescribe the style in which regulations 
shall be prepared and a standard size form to be used in filing 
regulations pursuant to Section 11343. 

11343.2. The office shall examine each regulation or order of 
repeal transmitted to it for filing and determine whether it complies 
with the office's prescribed form and style. If the office approves the 
regulation after reviewing it in accordance with the provisions of 
Section 11349.1 and determines that it or an order of repeal complies 
with the form and style prescribed by the Office of Administrative 
Law, it shall endorse on the certified copy thereof its approval for 
filing and shall transmit such copy to the Secretary of State. 

11343.3. A regulation delivered to the office piirsuant to Section 
11343 shall contain a reference to the authority under which the 
regulation is being adopted and a reference to the particular code 
sections or other provisions of law which are being implemented, 
interpreted, or made specific. Such references shall be printed with 
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the regulation in the Gadifomia Administrative Code. 

11343.4:. No fee shall be charged by any state officer or public 
official for the performance of any official act in connection with the 
certification or filing' of regulatibns pursuant to this article, 

11343.5. The Secretary of State shall endorse on the certified copy 
of each rejgulation or order of repeal filed with or delivered to him, 
the time anddate of filing and shall maintain a permanent file of the 
certified copies of regulations and orders of repeal for public 
inspection. 

11343.6. Within 10 days from the receipt of printed copies of the 
California Administrative Code or of the California Administratiye 
Register from the State Printing Office, the office shall file one copy 
of the particular issue of the code or register in the office of the. 
county clerk of each county in this state, or if the authority to accept 
filings on his behalf has been delegated by the county clerk of any 
county pursuant to Section 26803.5 of this code, in the office of the 
person to whom such authority has been delegated. 

, 11343J- The filing of a certified copy of a regulation or an order 
of repeal with the Secretary^ of State raises the rebuttable 
presumptions: thab 

(a) It was duly adopted. 

(b) It was duly filed and made available for public inspection at 
the day and hour endorsed on it. 

(c) All requirements of this chapter and the regulations of the 
office relative to such regulation have been complied with. 

(d) The text of the certified copy of a regulation or order of repeal 
is the text of the regulation or order of repeal as adopted. 

The courts shall take judicial notice of the contents of the certified 
copy of each regulation arid of each order of repeal duly filed. 

11343,8. Thfe publication of a regulation in the^ California 
Administratiye Code or Register raises a rebuttable presimiption 
that the text of the regulation as so published is the text of the 
regulation adopted. 

The courts shall take judicial notice of the contents of each 
regulation or notice of the repeal of a regulation printed in the 
California Administrative Code or CaHfomia Administrative 
Register. 

11343.9- With the approval of the office any state agency may file 
with the Secretary of State and the office may publish in such 
manner as it believes proper any regulation or order of repeal of a 
regulation not required by this article to be filed with the Secretary 
of State; 

Article 4. The California Administrative Register and Code 

11344. The office shall: 

(a) Provide for the continuing compilation and publication, with 
periodic supplements^ of notices of proposed action pursuant to 
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Section 11346.4^ and all regulations required to be filed with the 
Secretary of State^ or of appropriate references to any regulations the 
printing of which the office &ids to be impractical, such as detailed 
Sfchedules or forms otherwise available to the public, or which are of 
lizhited or; particular application. 

The publication of compiled regulations shall be known as. the 
"California Administrative Code/' and the periodic supplements 
thereto^ including notices of proposed action, shall be known as the 
*'Califibmia Administrative Register." 

(b) Prescribe regulations for carrying out the provisions of 
Articles 3 and 4 of this chapter. Among other things the regulations 
shall provide for the manner and form in which regulations, notice 
of the repeal of regulations and compilations shall be prepared^ 
printed^ and indexed^ to the end that all regulations and compilations 
shall be prepared and published in a uniform manner and at the 
earliest practicable date and that each regulation published shall be. 
accompanied by a reference to the statutory authority pursuant to 
which it was enacted. 

11344.1. The Office of Administrative Law, in cooperation with 
the Legislative Counsel, shall codify aU regulations required to be 
filed with thfe Secretary of State. The Office of Administrative Law 
shall codify the regulations in a manner which allows simple 
cross-referencing of regulations to codes and statutes so that 
ultimately^ Le^lative Counsel may begin checking regulations 
against the codes or statutes. 

11344iL The office shall supply a complete set of the CaKfomia 
Administrative Code, and of the California AdnMiistrative Register 
o the county clerk of any county or to the delegatee of the covinty 
clerk pursuant to Section 26803.5, provided the Director of General 
Services makes the following two determinations: 

(a) The coimty clerk or the delegatee of the county clerk pursuant 
to Section 26803.5 is maintaining the code and register in complete 
and current condition in a place and at times convenient to the 
public. 

(b) The California . Adnmiistrative Code and California 
Administrative Register are not otherwise reasonably available to the 
public in the conmiunity where the county clerk or the delegatee of 
the county clerk pursuant to Section 26803.5 would normally 
maintain the code and register by distribution to libraries pursuant 
to Article 6 (conmiencing with Section 14900) of Chapter 7 of Part 
5^ of this division. 

11344.3. The office shall supply to each standing committee of 
both houses of the Legislature, a copy of each issue of the California 
Administrative Register which includes notices of proposed action, 
and any supplement thereto, published on or after the effective date 
of this section. 

11344.4. The California Administrative Register and the 
California Administrative Code shall be sold by the Department of 
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General Services at such-pnces as will reimbiarse the state for all costs 
incurred" for printing, publication and distribution. 

All money received from the sale of the. California Administrative' 
Register and the California Administrative Code shall be deposited 
in the treasury and credited to the General Fund, except that an 
amount necessary to cove^ the distribution costs shall be credited to 
the fimd from which such costs have been paid; 

U344.5, The publication date shall be determined by the ofiBce, 
and all rules and regulations thereafter filed and al rales and 
regulations, theretofore filed and in'- effect on the publication date- 
shall be published. 

■ 11344.6. Nothing in' this chapter limits or restricts the- discretion 
of- the' office- to^ determine the form in which the Califoraia. 
Administrative' Code, and: the California Administrative Register 
shall be published. Either or both of said publications may be issued 
in" such- . units, whether ill bound volumes" or in looseleaf ■ form, 
separately or in combination, at the same or at different times, as the 
office deems most economical and best adapted to make the current 
regulations' available to interested persons and to the publiCc 

11344.7: Nothing in this chapter precludes any state agency from 
purchasing copies of the California Administrative Code or of the 
California Adininistrative Register, or of any unit of either, nor from 
printing spiecial editions of any such imits and distributing the same 
at the cost or at less than the cost to the agency if it is authorized so 
to do by other provisions of law. 

11344.8. After' the.- regulations of a state agency have been 
published by the office, any subsequent printings or reprinting of 
those regulations shall be printed in the format (including the 
■numbering system.) prescribed. by the office. 

Article 5. Procediare for Adoption of Regulations 

11346. It is the purpose of this article to establish basic minimum 
procedural requirements for the adoption, amendment or repeal of 
administrative regulations. Except as provided in Section 11346.1, the 
provisions 'of this article are applicable to the exercise of any 
quasi4egislative power conferred by any statute heretofore or 
hereafter enacted, but nothing in this article repeals or diminishes 
additional reqvdrements imposed by any such statute. The provisions 
of this article shall not*be superseded or modified by any subsequent 
legislation except to the esstent that such le^slation shall do so 
expressly. 

ll'346.1o (a) The provisions of this article shall not apply to any 
regulation not required to be filed with the Secretary of State under 
this chapter, and only this section. Sections 11346.2 and 11346,3 of this 
.article and Section: 11349.6 shall apply to any regulation prescribing 
an agency's organization or procedure or to an emergency regulation 
adopted pursuant to -subdivision (b) of this section. 
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(b) Except as provided in subdivision (c)^if a state agency makes 
a finding that the adoption of a regulation or order o£ repeal is 
necessary for the immediate preservation of the public peace, health 
and safety or general welfare, die regulation or order of repeal may 
be adopted as an emergency regulation of order of repeal 

Any finding of an emergency shall^ include a written statement 
which contains the information required by Section 11346J! and a 
description of die specific facts lowing the need for immediate 
action. 

The statement and the regulation^ or order of repeal shall be filed 
immediately with the Rules Committees of both houses of the 
Legislature and shall be published in the next issue of the notice 
supplement to the Galifomia Administrative Register. 

(c) Notwithstanding any odier provision of the law, no board or 
commission shall have the power to adopt an emergency regulation 
ta interpret^ implement^ or make sp^nfic provisions of the law 
relating to campaign disclosure except by a unanimous vote of all 
members of such board or commission present at the proceeding at 
which such regulation is adopted* 

(d) The emergency regulation or order of repeal shall become 
effective upon filing or upon any later date specified by the state 
agency in a written instrument filed with, or as a part of, the 
regulation or order of repeaL 

(e) No regulation adopted as an emergency regulation shall 
remain in efEbct more than 120 days unless the agency complies with 
the other provisions of this chapter. 

(f) In the event an emergency regulation was filed as an 
amendment to an existing regulation, upon fedlure of the adopting 
agency to comply with subdivision (e) as provided above, the 
regulation as it existed prior to such ^nergency amendment shall 
thereupon become effective and after notice to tbe adopting agency 
by the Office of Administrative Law shall be reprinted in the 
CaUfbmia Administrative Code in die place of such emergency 
amendment. 

(g) In the event a regulation is orginally^ adopted and filed as an 
emergency and the adopting agency fails to comply with subdivision 
(e) as provided above, sudi faitme shall constitute a repeal dierecrf 
and after notice to the adopting agency by the Office of 
Administrative Law, shall be deleted 

(h) A regulation adopted as an emergency regulation or, an 
emergency regulation substantially equivalent thereto, shall not be 
readopted as an emergency regulation except widi the ei^ess prior 
approval of die Governor. 

11346.2. A regulation or an order of repeal required to be filed 
with the Secretary of State shall become effective on the 30di day 
after the date of filing unless: 

(a) Odierwise spedfically provided by die statute pursuant to 
which die regulation or order of repeal was adopted in wbkh event 
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ift becomes effective on the day prescribed by such statute. 

(b) It is a regulation prescribing an agency ^s organi^tion or 
procedure, in wfaich event it shall become effective upon filizig^ or 
upon any later date specified by the state agency in a written 
instrument filed with, or as part of, the regulation or order of repeaL 

(c) A later date is prescribed by the state agency^ in a written 
instrument filed with, or as part of , die regulation or order of repeal. 

11346.4. At least 30 days prior to the hearing on the adoption, 
amendment, or repeal of a regulation, notice of ithe proposed action 
shaU b^r 

(a) Published in such newspaper of general circulation, trade or 
industry publication,, as the state agency shall prescribe. 

(b) Mailed to every person who has filed a request for notice 
thereof with the state agency. 

(c) Incases in which^ state agency is within a state department, 
mailed or delivered to the director of such department 

(d) When appropriate in the judgment of die state agency^ (1) 
mailed to any person or group of persons whom the agency believes , 
to be interested in the proposed action and, (2) published in such 
additional form and manner as the state, agency shall prescribe. 

(e) Published in the Califbmia Adsoinistrative Register as 
prepared by the Office of Administrative Hearings. 

Tlie effective period of a notice issued pursuant to this section shall 
not exceed one year from the date thereof. If the action proposed in 
such notice is not commenced within such period of one year, a 
notice of the proposed action shall again be issued pursuant to the 
provisions of this article. 

The Office of Administrative Hearings shall make the California 
Administrative Register available to the public and state agencies at 
a nominal cost which is consistent with a policy of encouraging the 
widest possible notice distribution to interested persons. 

The Office of State Printing shall provide the same priority for 
printing the notice supplement to the California Administrative 
Register as is provided for printing legislative publications. 

Where the form or manner of notice is prescribed by statute in any 
particular case, in addition to filing and mailing notice as required 
herein, the notice shall be published, posted mailed,, filed or 
otherwise publicized as prescribed by that istatute: 

The failure to mail notice to any person as provided in this section 
shall not invalidate any action taken by a state agency pursuant to 
this article. The provisions of Article 5 of Chapter I of Part 1 of 
Division 3 of Title 2 of the Government Code shall not apply to the 
publication of newspaper notices under this section. 

11346.5. (a) The notice of proposed adoption, amendment, or 
repeal of a regulation shall include: 

(1) A statement of the time, place, and nature of proceedings for 
adoption, amendment, or repesd of die regulation; 

(2) Reference to the authority under> which the regulation is 
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proposed and a reference to the particular code sections or other 
provisions of law which are being implemented, interpreted, or 
made specific; 

(3) An informative digest containing a concise and clear simimary 
of eadsting laws and regulations^ if any, related directly to the 
proposed action and the effect of the proposed action. The 
informative digest shall be drafted in a format similar to the 
Legislative Counsel's digest on legislative bills; 

(4) Such other makers as are prescribed by statute applicable to 
the specific state agency or to any specific regulation or class of 
regulations; 

(5) An estimate, prepared as prescribed by the Department of 
Finance, of the cost or savings to any state agency, the cost to any 
local agency or school district that is required to be reimbursed 
under Section 2231 of the Revenue and Taxation Code, other 
nondiscretionary cost or savings imposed on local agencies, and the 
cost or savings in federal funding to the state; 

For purposes of this section, "cost or savings** means additional 
costs or savings^ both direct and indirect^ which a public agency 
necessarily incurs in reasonable compliance with regulations; and 

(6) The name and telephone number of the agency officer to 
whom inquiries concerning the proposed administrative action may 
be directed. 

(b) The agency officer designated in paragraph (6) of subdivision 
(a) shall make available to the public upon request the express terms 
of the proposed action using underline to indicate additions to, and 
strikeout to indicate deletions from, the California Administrative 
Code. The ofRcer shall also make available to the public upon request 
the location of public records, including reports, documentation, and 
other materials, related to the proposed action. 

(c) The provisions of this section shall not be construed in any 
maimer which results in the invalidation of a regulation because of 
the alleged inadequacy of the notice content or the sununary or cost 
estimates' if there has been substantial compliance with those 
requirements. 

11346.51. (a) If a state agency, in adopting, amending, or 
repealing any administrative regulation, determines that the action 
would have a significant effect on housing costs, it shall note such fact 
in the notice of proposed action provided for pursuant to Section 
11346.5. In addition, the agency officer designated in subdivision (f) 
of Section 11346.5, shall make available to the public, upon request, 
the agency's evaluation,- if any, of the effect of the proposed 
regulatory action on housing costs. 

(b) At the time a state agency takes regulatory action which it has 
determined would significantly increase housing costs, it shall 
consider revisions to the proposed regulatory action that would have 
the effect of offsetting the increase in housing costs. If no offsetting 
action is taken, the agency shall explain in writing the reasons for its 
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dccisioiL. 

(c> The provisiom' of this section shall not be construed in. any 
manner wfaich result^ in the invalidation of a regulation because of 
the alleged inadequacy or inaccuracy of the housing cost estimates, 
if tfaerehas been substantial compliance- with the requirements of 
this chapter. 

■ 1 1346.& In addition* to the infommt^bn required by Section 
11346^, the notice of proposed adoption; amendment or repeal of a. 
regulatioxi-shall inform the reader that the agency proposing the 
actioit has prepared a statement of the purpose of the proposed 
action and the information on which it is relying in niaking its 
proposal; 

11346;T, Every igency subject to the provisions of this chapter 
sBaUprejparer^dniake 'available to the ptiblic upon request, a 
general- statement of the * reasons for proposing the adopti6n or 
amendment ofa regulation; Such statement shall include but not be 
limited to the followingr 

(a) The specific purpose of the regulation; 

(b) The factual basis for the determination by the agency that the 
regulation is reasonably necessary to carry out the purpose for which 
it is proposed; 

(c) The substantive facts or other information and the technical, 
theoretical and empirical studies, if any, on which the agency is 
relying in proposing the adoption or amendment ofa regulation. 

The statement shall be prepared prior to the time that the notice 
referred to in Section 113465 has been published^ The statement 
shall be updated prior to final adoption of the regulation by the 
agency. 

The' final statement shall include a summary of the primary 
considerations raised by persons outside the agency in opposition to 
the reguktion as adopted, together with a brief explanation of the 
reasons for rejecting those considerations. 

The statement shaU be transmitted to the office at the same time 
that the adopted or amended regulation is sent and shall be utilized 
by the office in its review of the regulation pursuant to Section 
11349.1, 

1134618: On the date and at the time and place designated in the 
notice the state agency shall afford any interested person or his duly 
authorized representative, or both, the opportumty to present 
statements, arguments, or contentions in writing, with- or without 
opportunity to present the same orally. The state agency shall 
consider all relevant matter presented to it before adopting, 
amending or repealing any regulation. 

In any hearing under this section the state agency or its duly 
authorized representative shall have authonty to administer oaths or 
affirinations, and may continue or postpone such hearing from time 
to time to such time and at such place as it shall determine. 

The state agency shall make no substantial change or modification 
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to a proposed adoption, amendment, or repeal of ^ regulation unless 
such jchange or modification is related directly to the same subject 
or issue noticed pursuant to Section 11346v5. 

I134T. ^Except where the right to petition for adoption of a 
regulation is restricted by statute to a designated group or where the 
form of procedure for such a petition is otherwise prescribed by 
statute, any interested person may petition a state agency requesting 
the adoption, amendment, or repeal of a regiilation as provided in 
this article. Such petition shall state clearly and concisely: 

(a)^ The substance or nature of the regulation, amendment, or 
repeal requested; 

(b) The reason for the request; 

(c) Reference to the authority of thq state agency to take the 
action requested. 

11347.1. (a) Upon receipt of a petition requesting the adoption, 
amendment or repeal of a regulation pursuant to this article, a state 
agency shall notify the petitioner in writing of the filing and then 
shall within 30 days deny the petition indicating why the agency has 
reached such a decision on the merits of the petition in writing or 
schedule the matter for public hearing in accordance with the notice 
and hearing requirements of this article. 

(b) A state agency may grant or deny such a petition in part, and 
may grant such other relief or take such other action as it may 
determine to be warranted by the petition and shall notify the 
petitioner in writing of such action. 

(c) Any interested person may request reconsideration of any 
part or all of a decision of any agency on any petition submitted. Any 
such request shall be submitted in accordance with Section 11347 and 
include the reason or reasons why an agency should reconsider its 
previous decision no later than 60 days after the date of the decision 
involved. The agency's reconsideration of any njatter relating to a 
petition shall be subject to the provisions of subdivision (a). 

1134T.2. A clear and concise summary of any regulation adopted, 
amended, or repealed pursuant to this article shall be printed in the 
next issue of the notice supplement to the California Administrative 
Register. 

11347.3. Every agency shall maintain a file of each rulemaking 
which shall be deemed to be the record for that rulemaking 
proceeding. The file shall include: 

(a) Any copies of petitions received from interested persons 
proposing the adoption, amendment or repeal of the regulation. 

(b) All published notices of proposed adoption, amendment, or 
repeal of the regulation and the statement required by Section 
11346.7. 

(c) All data and other factual information, any studies or reports, 
and written comments submitted to the agency in connection with 
the adoption or amendment of the regulation. 

(d) A transcript, recording or minutes of any public hearing 
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connected with the adoption, amendment or repeal of the 
regulation, 

(e) The statement required by Section 11346.9. 

(f) Any other information, statement, report or data which the 
agency is required by law to consider or prepare in connection with 
the adoption,, amendment or repeal of a regulation. 

The file shall be available to the public, the Office of 
Administrative Law, and to the courts in connection with tiie review 
of the regulation. 

Article 6. Review of Regulations 

11349. The following definitions shall govern the interpretation 
of this chapter: 

(a) "Necessity'* means the need for a regulation as demonstrated 
in the record of the rulemaking proceeding. 

(b) "Authority" means the provision of law which permits or 
obligates. the agency to adopt, amend or repeal a regulation* 

(c) "Clarity'* means written or displayed so that the meaning of 
regulations will be easily understood by those persons directly 
affected by them. 

(d) "Consistency" means being in harmony with, tod not in 
conflict with or contradictory to, existing laws. 

(e) "Reference" means the statute, court decision or other 
provisiojn of law which the agency implements, interprets or makes 
specific by adopting, amending or repealing a regulation. 

11349.1. The Office of Administrative Law shall review all 
regulations adopted pursuant to the procedure specified in Article 5 
(commencing with Section 11346) of Chapter 3.5 and submitted to 
it for publication in the California Administrative Register and for 
transmittal to the Secretary of State and make determinations using 
the following standards: 

(a) Necessity. 

(b) Authority. 

(c) Clarity. 

(d) Consistency. 

(e) Reference.. 

In reviewing regulations pursuant to this section the Office of 
Administrative Law shall restrict its review to the regulation and the 
record of the nilemaking proceeding. The Office of Administrative 
Law shall approve the regulation if it complies with the standards set 
forth in this section: 

1 1349.2.^ This article shall not apply to the repeal of any regulation 
by a $tate agency. 

11349.3. (a) The Office of Administrative Law shall either 
approve a regulation submitted to it for review and transmit it to the 
Secretary of State for filing or disapprove it and return it to the 
adopting agency within 30 calendar days after the regulation has 
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been submitted to the office for review; If the office fails to act within 
30 days, thereguliation shall be deemed to have been approved and 
the office' shall transmit it to the Secretary of State: for filing. 

(b) If the Office of Administrative Law disapproves a regulation 
it shall ispecify in writlng^ the reasons for disapproval. No regulation 
shall be disapproved except for failure ta comply with the standards 
set forth in Section 11349.1 or for failure to comply with the 
provisions of this chapter. 

11349.4: A^gulationretumedtoanagency because of failure to 
meet the standards of Section 113491 may be rewritten and 
resubmitted without complying with the notice and public hearing 
requirements of Sections 11346.4, 11346.5 and 11346.8 unless the 
substantive provisions of the regulation have been significantly 
changed. If the.regulatfon has been significantly changed, the agency 
shall comply with the provisions of Article 5 (commencing with 
Section 11346) of this chapter prior to readopting the regulation. 

11349.5. The Governor, within 30 days after the agency and the 
office have complied with the requirements of this article, may 
overrule the decision ^f ^e office disapproving a proposed 
regulation. In that event, the office shall immediately transmit the 
regulation to the Secretary of State for filing. 

11349.6. '{2l) In the event the adopting agency has complied with 
the provisions of Sections 11346.4 to 11346.9, inclusive, prior to the 
adoption of the regulation as an emergency, the office shall approve 
or d^approve the regulation in accordance with the provisions of this 
article. 

(b) Emergency regulations adopted pursuant to subdivision (b) 
of Section 11346.1 shall be reviewed by the office within 10 calendar 
days after their filing date. The office shall order the repeal of an 
emergency regulation if it determines that the regulation is not 
necessary for the immediate preservation of the public peace, health 
and safety, or general welfare. 

11349.7; Every agency subject to the provisions of this chapter 
shall undertake a review of all regulations administered by it on the 
effective date of this section in accordance with the following: 

( a) Six months after the effective date of this section, each agency 
shall transmit to the Office of Administrative Law a plan for the 
review of all regulations it is administering. The plan shall include 
the estimated annual cost of implementing the plan, time schedules 
for the orderly revfew of regulations and personnel required to 
evaluate all regulations. 

Time schedules shall further identify separate bodies of regulations 
within each title of the California Administrative Code which shall 
be evaluated by January 31 of each year. Review of each title shall 
be completed no later than the date specified in Section 11349:8. 

(b) The Office of Administrative Law shall have final authority to 
determine the time allowed each agency for review of its regulations. 

(c) All regulations shall be reviewed in accordance with the 
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standards set forth in ■ Section . 11349: 1 . 

(d) The Office of Admimstoitive Law shall, within nine months of 
the efifective date of this section, file with the Governor, the Senate 
Committee on Rules and the Speaker of the Assembly a master plan 
for regulation review. The master plan shall establish specific dates 
by which each agency Ihall have complied with this section, 
including interim review goals to be met each year in accordance 
with subdivision (a) of this section. 

The office shall periodicaEy publish iii the notice register a 
schedule for the review of existing bodies of regulations by each 
agency. 

(e> The amount required to implement this section shall be 
included as part of the budget of each agency in the first Governor's 
Budget sent to the Legislature following the effective date of this 
section and shall be updated in each succeeding budget as 
appropriate. 

(f) The Office of Administrative Law shall present to the 
Governor and the Legislature on January 31 of each year a report on 
the progress of each agency in complying with this section. The office 
may include in this report recommendations for the repeal or 
amendment of statutory provisions that affect the operations of 
regulatory agencies. 

(g) Within six months following the date when a body of 
regulations has been reviewed in accordance with time schedules 
adopted pursuant to this section, the office on its own motion, or 
upon the petition of ^ny interested person in? keeping with the 
requirements of Section 11347, may initiate the review of any 
regulation, group of regulations, or series of regulations. The office 
may request the agency which chose not to repeal the regulation to 
forward to it any information on which it relied in reaching its 
decision. Any such request shall be answered within 14 calendar days 
of its receipt 

(h) In the event it determines that an existing regulation does not 
meet the standards set forth in Section 11349.1, the Office of 
Administrative Law shall order the adopting agency to show cause 
why the regulation should not be repealed. In isstaing such an order, 
the Office of Administrative Law shall specify in writing the reasons 
for its determination that the regulation does not meet the standards 
set forth in Section- 11349.1. In the case of a regulation for which no, 
or inadequate, information relating to its necessity can be furnished 
by the adopting agency, the order shall specify the information 
which the Office of Administrative Law requires to make its 
determination. 

(i)\No later than 60 days following receipt of an order to show 
cause why a regulation should not be repealed, the agency shall 
respond in writing to the Office of Administrative Law. Upon 
written application by the agency, the office may extend the time for 
an additional 30 days. 
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Q) The Office of Administrative Law shall review all information 
avBikbletait, including the information, if any, transmitted to it in^ 
a; timely response to the order to show cause vidiy the regulation: 
should not be repealed; and determine whether the regulation meets 
the standards set forth in Section 11349.1. If the. Office of 
Administrative Law determines that a regulation fails to meet the 
standards, it shall prepare a statement specifying the reasons for its 
determination. The statement shall be delivered to the adopting 
agency, the Legislature, and the Governor and shall be made* 
available to the public and the courts^ Thirty days after delivery of 
the statement required by this subdivision the Office of 
Administrative LawshaU preparean order of repeal of the regulation 
and shall transmit it to the Secretary of State for filing. 

(k) The Governor, within 30 days after the agency and the office 
have complied with the requirements of this article, may overrule 
the decision, of the office ordering the repeal of a regulation. The 
regulation shall then remain in full force and effect 

( /) In the event that the office orders the repeal of a regulation, 
it shall give notice of its action in accordance with the provisions of 
subdivision (f) of Section 11346.4. 

11349.8. The review of the following titles of the California 
Administrative Code shall be completed by the dates specified 
below! 

(a) Tide 1 by June 30, 1981. 

(b) Titles 7, 11, and 12 by January 1, 1982. 

(c) Tides 9 and 23 by June 30, 1982. 

(d) 'Titles 15, 20, and 21 by January 1, 1983. 

(e) Titles 5 and 13 by June 30, 1983. 

(f) Tides 14 and 19 by January 1, 1984. 

(g) Tides 2, 3, and 4 by June 30, 1984. 
(h) Titles 16 and 25 by January 1, 1985, 

(i) Titles 8, 10. 17, 18, 22, and 24 by June 30, 1986. 

11349.9. The Office of Administrative Law shall within five years 
of the operative date of this section compile a general index of 
regulations administered by agencies subject to the Administrative 
Procedures Act. 

Article 7. Judicial Review 

11350. (a) Any interested person may obtain a judicial 
declaration as to the validity of any regulation by bring^g an action 
for declaratory relief in the superior court in accordance with the 
provisions of the Code of Civil Procedure. Such regulation may be 
declared to be invalid for a substantial failure to comply with the 
provisions of this chapter, or, in the case of an emergency regulation 
or order to repeal, upon the ground that the facts recited in the 
statement do not constitute an emergency within the provisions of 
Section 11346.1. 
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(H l2r.adcMtiosi=-t@. any: - otheS:. ground^ whicli. may eadst,. such 
ragulatioii may berdedared mvalid if the court caxmot find that the 
record o£ the nilemakmg: ^proceeding supports the agency's 
determination, thai the regulation is reasonably necessar}^^ to 
effectuate the purpose of the statute reliied on a^ authority for the 
adoption of the regulation^ 

For purposes of this section^ therecord shall be deemed to consist 
of all. material maintained in: the file of the rulemaking proceeding 
aa. defined. in: Section. 11347Jo. , 

(c) TlieapprovaL.of: a regulation- by the office or the Governor's 
overrulingof a decision of ffie office disapproving. a regulation shall 
not be considered by a eomt In any action for declaratory relief 
brought with: respect.t© a. regulation. 

Article- 80. Easemptions- 

1144S, (a) Except as provided m subdivision . (b) ,. Articles 5 and 
7 of this chapter shall not apply to the Public Utilities Commission 
or the Industrial Accident Commission, and Articles 3 and 4 of this 

chapter shall apply only to. the rules of procedure of said state - 
agendeso 

(b> The Public Utilities Commission and the Division of Industrial 

Accident shall comply with the provisions of subdivision (b) of 
Section 11346.4 with respect to regulations -which are required to be 

filed, with the Secretary- of State pursuant to Section 11343. 

SECc %. Chapter 4.5 (comniencing with Section 11371) of 
Chapter 4, Part 1, Division 3,. Title 2 of the Government Code is 
repealed, 

SEC^So Except for the provisions of Section 11349.75 as added to 
the Government Code by this act, this act shall become operative on 
July 1, 1980. 

SEC 4 . Section- 11346.51 of the Government Code, as added by 
Section 1. of this act, shall become operative only in the event that 
both this bill and Senate Bill 772 are chaptered and become effective 
January i^ 1980, Senate Bil 772 adds Section 11424.5 to the 
Government Code, and this bill is chaptered last. 

SEC 5. The provisions of Article 6 (commencing with Section 
.11349) of Chapter 3.5 as added to Part 1 of Division 3 of Title 2' by 
this act shall not be applicable to any building standards subject to 
the approval of the State Building Standards Commission under the 
provisions of Senate Bill. 331 of the 1979-80 Regular Session. 

SEGo 6, Section 11423 of the Government Code is amended and 
renumbered to read; 

11346.4. At least 45 days prior to the hearing on the adoption, 
amendment, or repeal of a regulation, notice of the proposed action 
shall be: 

(a) Published in such, newspaper of general circulation, trade or 
industry publication, as the state agency shall prescribe. 
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. (b) Mailed to every: person who has, filed a request for notice 
thereof with the state agency. 

(c) In cases in which thestate agency is vdthin a state department^ 
mailed or delivered to the director o£ such department. 

; (d) • When approt)riate in the judgment of the state agency, (1) 
mailed to any person or group of persona whom the agency believes 
to be interested in the proposed action and^ (2) published in such 
additional form and maimer as the state agency shall prescribe. 

(e) Published in the- California Administrative Register as 
prepared by the Office of Administrative Hearings. 

TTie effective period of a notice issued pursuant to this section shall 
not exceed one year from the date thereof. If the action proposed in 
such notice isi not commenced within such, period of one year, a 
notice of the proposed action shall again be issued pursuant to the 
provisions of this article. 

The Office;of Administrative Hearings shallmake the California 
Administrative Register available to the public and state agencies at 
a nominal cost which is consistent with a policy of encoiiraging the 
widest possible notice distribution to interested persons. 

The Office of State Printing shall provide the same priority tor 
printing the notice supplement to the California Administrative 
Register as is provided for printing legislative publications. 

Where the form or manner of notice is prescribed by statute in any 
particular case, in addition to filing and mailing notice as required 
herein*, the notice shall be published, posted, mailed, filed or 
otherwise publicized as prescribed by that statute. 

The failure to mail notice to any person as provided in this section 
shall not invalidate any action taken by a state agency pursuant to 
this article. The provisions of Article 5 of Chapter 1 of Part 1 of 
Division 3 of Title 2 of the Government Code shall not apply to the 
publication of newspaper notices under this section. 

SEC. 7. It is the intent of the Legislature, if this bill and Assembly 
Bill 939 are both chaptered and become effective January 1, 1980, and 
this bill is chaptered after Assembly Bill 939, that Section 11346.4 of 
the Government Code proposed by Section 6 of this act be given 
effect. Therefore, Section 6 of this act shall become operative only if 
this bill and Assembly Bill 939 are both chaptered and become 
eff^ective January 1, 1980, and this bill is chaptered after Assembly Bill 
939, in which case Section 11346.4 of the Government Code as 
proposed by Section 1 of this act shall not become operative. 

SEC. 8, Section 11424 of the Government Code is amended and 
renumbered to read: 

11346.5. (a) The notice of proposed adoption, amendment, or 
repeal of a regulation shall include: 

(1) A statement of the time, place, and nature of proceedings for 
adoption, amendment, or repeal of the regulation; 

(2) Reference to the authority under which the regulation is 
proposed and a reference to the particular code sections or other 
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provisions of law which are being impiementeci, interpreted, or 
made specific; 

(3) An informative digest containing a concise and clear summary 
of existing laws and regulations, if any» related directly to the 
proposed action and the effect of the proposed action. The 
informative digest shall be drafted in a format similar to the 
Legislative Counsel's digest on legislative bills; 

(4) Such other matters as are prescribed by statute applicable to 
the specific state agency or to any specific regulation or class of 
regulations; 

(5) An estimate* prepared as prescribed by the Department of 
Finance, of the cost or savings to any state agency, the cost to any 
local agency or school district that is required to be reimbursed 
under Sectioil 2231 of the Revenue and Taxation Cbdie, other 
nondiscretionary cost or savings imposed on local agencies, and the 
cost or savings in federal funding to the state; 

For purposes of this section, "cost or savings"" means additional 
costs or savings, both direct and indirect, which a pubKc agency 
necessarily incurs in reasonable compliance with regulations; and 

(6) The name and telephone number of the agency officer to 
whom inquiries concerning the proposed administrative action may 
be directed. 

(7) The date by which comments submitted in writing must be 
received to present statements, arguments, or contentions in writing 
relating to the proposed action in order for them to be considered 
by the state agency before it adopts, amends, or repeals a regulation. 
Ally person or entity that timely submits such comments in writing 
with a return address given shall be sent a notice of receipt of such 
comments by return mail by the state agency. 

(b) The agency officer designated in paragraph (6) of subdivisioa 
(a) shall make available to the public upon request the express terms 
of the proposed action using underline to indicate additions to, and 
strikeout' to indicate deletions from, the California Administrative 
Code, The officer shall also make available to the public upon request 
the location of public records, including reports, documentation, and 
other materials, related to the proposed action. 

(c) The provisions of this section shall not be construed in any 
manner which results in the invalidation of a regulation because of 
the aUeged inadequacy of the notice content or the summary cw cost 
estimates if there has been substantial compliance with those 
requirements. 

SEC. 9. It is the intent of the Legislature, if this bill and Assembly 
Bill 939 are both chaptered and become effective January 1, 1980, and 
this bill is chaptered after Assembly Bill 939, that Section 11346.5 of 
the Government Code proposed by Section 8 of this act be given 
effect. Therefore, Section 8 of this act shall become operative only if 
this bill and Assembly Bill 939 are both chaptered and become 
effective January 1, 1980; and this bill is chaptered after Assembly Bill 
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939, in which case Section 11346^ of the Government pxie as 
proposed by Section 1 of this act'shall not become operative. 
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APPENDIX A 

Memorandum to Agencies 
Concerning Proposed and Emergency Regulations 



-ATEOF CALIFORNIA 



EDMUND G. BROWN JR.. Oovemor 



OFFICE OF ADMINISTRATIVE LAW 
GENE LIVINGSTON. Director 

1008 Second Street, Suite B 
Sacran}ento, CA 9581^ 
(916)323-6221 




July 25, 1980 



TOs 



FROM: 



Agency Secretaries 
Department Directors 

missions 




In our first three weeks of operation, we have found that most 
of the regulations submitted to us do not incorporate the new 
reqijirements for adopting regulations that became effective 
thr;ough AB 1111 on July 1, 1980. Consequently, I am writing 
to bring the more significant changes to your attention, and 
to ask that you immediately take steps to insure that your 
staff involved in preparing regulations understand the statu- 
tory changes. In summary, the most significant statutory 
changes are: 

1. First, the time for giving public notice of proposed regu- 
latory action has been increased from 30 to ^5 days prior 
to the hearing date. (Gov. Code §113^6,^). The contents 
of the Notice of Proposed Action must also include: 

ao An Informative Digest of the existing laws and regula- 
tions related to the proposed action and the effect of 
the proposed change, drafted in a format similar to the 
Legislative Counsel's digest for legislative bills. 
(Gov. Code §11346.5) . 

bo A declaration that a Statement of Reasons containing 
the specific purpose of the regulation and the infor- 
mation relied upon in proposing the regulation has been 
prepared by the agency and is available to the public 
if requested. (Gov. Code ^§113^6 . 6 and 113^6.7). 

2. Second, new documents must now accompany regulations sub- 
mitted to the Office of Administrative Law for filing so 
we may conduct the statutory review: 
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a. A Final Statement of Reasons, which is an updated 
version of the Statement of Reasons referred to above, 
combined with a summary of the "primary considerations" 
raised by persons outside the agency with a brief ex- 
planation of the reasons for rejecting those consider- 
ations. (Gov. Code §113^6.7). 

b. A Rulemaking File that contains, among ather information, 
published notices, factual, data, studies and reports, 
and a transcript recording or minutes of the public 
hearing. (Gov. Code §11347.3)- Section 113^7.3 calls 
for the Rulemaking File to be made available to the 
Office of Administrative Law. To expedite the review 
process, we are requiring that the File accompany the 
proposed regulation. If extraordinary problems are 
caused with respect to a particular regulation by 
having to submit the File with it, contact us and we 
will seek to achieve an accommodation consistent with 
our review responsibilities. 

3. Lastly, because "emergency regulations" have in the past 

been inappropriately -used , the Office of Administrative Law 
has been given the responsibility for reviewing the need for 
emergency regulations and ordering the repeal of emergency 
regulations if we. determine that the regulation is not 
"necessary for the immediate preservation of the public 
peace, health and safety, or general welfare." 
(Gov. Code §11349-6). 

To facilitate that review, Section 11346.1(b) requires that 
each agency prepare a Finding of Emergency that inclu^des 
"a description of the specific facts showing the need for 
immediate action." 

I have attached a more detailed description of the current 
statutory requirements for noticing, submitting and adopting 
regulations. It will be necessary for us to return to the 
adopting agency any notice or regulation that does not comply 
with the new statutory requirements. If you or your staff have 
questions about the AB 1111 changes, please feel free to contact 
us . 
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SUBMISSION OF 
NOTICES OF PROPOSED REGULATORY ACTION 

TO THE 
OFFICE OF ADMINISTRATIVE LAW 



Section 113^5«5 adds new requirements for agencies filing 
Notices of Proposed Regulatory Action. The content of Notices 
must now include:, 

(1) "A statement of the time, place, and nature of pro- . 
cejsdings for adoption, amendment, or repeal of the 
regulation. " 

(2) "Reference to the authority under which the regula- 
tion is proposed and a reference to the particular 
code sections or other provisions of law which are 
being implemented, interpreted, or made specific." 

(3) "An informative digest containing a concise and clear 
summary of existing laws and regulations, if any, 
related directly to the proposed action and the 
effect of the proposed action. The i^nformative di- 
gest shall be drafted in a format similar to the 
Legislative Counsel ^s digest on legislative bills.*? 

(Unlike previous procedures which called for an in- 
formal summary of proposed action, this new require- 
ment standardizes the format for summarizing the 
action and its relationship to existing laws and 
regulations . ) 

(4) "Such other matters as are prescribed by statute 
applicable to the specific state agency or to any 
specific regulation or class of regulations." 

(5) "An estimate, prepared as prescribed by the Depart- 
ment of Finance, of the cost or savings to any state 
agency, the cost to any local agency or school dis- 
trict that is required to be reimbursed under Section 
2231 of the Revenue and Taxation Code, other nondis- 
cretionary cost or savings imposed on local agencies, 
and the cost or savings to the state." 

» 
"For purposes of this section, "cost or savings" means 
additional costs or savings, both direct and indirect, 
which a public agency necessarily incurs in reasonable 
compliance with regulations," 

State agencies preparing an estimate should refer to 
State Administrative Manual Section 6050. 

If the action has significant effect on housing costs, 
an explanatory statement must also be included. 
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(6) "The name and telephone number of the agency officer 
to whom inquiries concerning the proposed adminis- 
trative action may be directed." 

(7) "The date by which comments submitted in writing must 
be received to present statements, arguments, or 
contentions in writing relating to the proposed ac- 
tion in order for them to be considered by the state 
agency before it adopts, amends, or repeals a regu- 
lation. " 

(8) The Notice must also "...inform the reader that 'the 
agency proposing the action has prepared a statement 
of the purpose of the proposed action and the informa-v 
tion on which it is relying in making its proposal and 
that the statement is available to the public upon 
request. (Gov. Code §§11346.5 and 113^6.7). 

To facilitate the review responsibility of the Office of Admin- 
istrative Law, a copy of the Statement of Reasons should accompany 
the Notice of Proposed Regulatory Action that is submitted for 
publication. 

A Statement of Reasons should include, but not be limited to: 

"(a) The specific purpose of the regulation; 

(b) The factual basis for the determination by the agency 
that the regulation is reasonably necessary to carry 
out the purpose for which it is proposed; 

(c) The substantive facts or other information and the 
technical , theoretical and empirical studies, if any, 

on which the agency .is relying in proposing the change." 
(Gov. Gode §113^6.7). 

All Notices received during a calendar week will be reviewed and 
if • approved published in the California Administrative Register 
.on the following Wednesday. The day following the Wednesday pub- 
lication date is the beginning date for computing the statutory 
time required to notice a proposed regulatory action.- 

Please note that Section 113^6.4 has increased the notice time 
from 30 to at least 45' days . 

In addition to publishing the Notice in the California Administra- 
tive Register, notice shall also be: 
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"(a) Published in such newspaper of general circulation, 
trade or industry publication, as the state agency 
shall prescribe^ 

(b) Mailed to every person who has filed. a request for 
notice thereof with the state agency. 

(c) In cases in which the state agency is within a state 
department, mailed or delivered to the director of 
such department. 

(d) V7hen appropriate in the judgment of the state agency, 
(1) mailed to any person or group of persons, whom ^ 
the agency believes to be interested in the proposed 
action and^ (2) published in such additional form 
and manner as. the state agency shall prescribe. 
(Gov. Code. §113^6.4). 

"The agency shall make available to the public upon request. .the 
express terras of the. proposed action using underline to indicate 
additions to, and strikeout to indicate deletions from, the Cali- 
fornia Administrative Code." (Gov. Code §113^6 . 5 (b) ) . 

The time and place of public hearings involving proposed- building 
standards must be approved by the State Building Standards Cora- 
mission prior to giving public notice of such hearings. A copy 
of the Commission's written approval to the adopting agency must 
be submitted to the Office of Administrative Law with the Notice 
of Proposed Regulatory Action. (Health and Safety Code §18935). 

To assist agencies in meeting the new statutory requirements, the 
Office of Administrative Law has prepared a face sheet that should 
be completed and attached as the. cover page to Notices of Proposed 
Regulatory Ac'tion submitted for publication. 
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FACE SHEET 
FOR FILING NOTICE OF PROPOSED REGULATION 
WITH THE OFFICE OF ADMINISTRATIVE LAW 
(Pursuant to Government Code Section 11346 et^ seq «) 
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DO NOT WRITE IN THIS SPACE 


AGENCY 


BILLING CODE 


CONTACT PERSON 


TELEPHONE NUMBER 



CHECKLIST OF MANDATORY REQUIREMENTS 

I I Four Copies of Notice Attached 
I I Statement of Reasons Attached 
r~1 Forty-five Day Notice Provided 

I 1 Publish in Newspaper 

j I Mailed to Agency Mailing List 

1 1 Copy pf Regulation in Underline and Strike- 
out Format Available to Public 

1 I Mailed or Delivered to Department 
Director Where Appropriate 



I I Building Standards Approval (if applicable 

I I Fair Political Practices Commission 
Approval (if applicable) 

I I Time, Place and Nature of Proceedings 

I I Authority and Reference 

I I Informative. Digest in Legislative Counsel 
Digest Format 

I I Cost Statements 

I 1 Date by Which Written Comments Must be 
Submitted for Consideration 



THIS 


SECTION FOR OAL USE ONLY 




Title 


Section(s) 


Filing Pages 


Work Pages 


Printed Pages 


1 1 Amend | | Adopt 


Repeal 


1 1 Correction 


j I Building Standards Approval 

\ 1 FPPC Approval 




1 1 Statement of Reason 
i J Other 




■ 






Reviewer 


Approved 
Date 


Disapproved 

Date Code 


Time 


Editor Time 


Comments 




Comments 
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SUBMISSION OF REGULATIONS 
TO THE 
OFFICE OF ADMINISTRATIVE LAW 



The following steps must be completed * and. documents included 
when submitting regulations to . the -Of f ice of Administrative Laws 

1. A certified copy -together with six duplicate copies of 

every regulation shall be.- submitted by the adopting agency 
to the Office of Administrative Law for filing with the 
Secretary of Stateo (Govo Code §113^3) » 

A certified copy is the one containing the original signa- 
ture of the appropriate agency official certifying that 
it is a true and corr'ect copy of the regulatory action 
taken by the agencyo 

Section 113^6*5(b) requires an agency to make "available 
to the public upon request the express terms of the pro- 
posed action using underline- to indicate additions tOj, and- 
strikeout to indicate deletions from^ the California Admin- 
istrative CodCo" 

Previously, an agency was required to prepare a copy of the 
regulation with . underlining and strikeout for the public 
but was prohibited from submitting to the Office of Admin- 
istrative Hearings copies of the regulation prepared for 
the public. A separate document had to be prepared to be 
submitted for filingo 

^ The Office of Administrative Law has changed that procedureo 
Now the certified and six duplicate copies submitted to the 
Office can and, in fact, must contain underline to indicate 
additions and strikeout to indicate deletions^ 

2o A copy of the Notice of Proposed Regulatory Action should 

also be submitted with the regulation. (Gov. Code §113^3(d) ) 

3o "A regulation delivered to the office pursuant to Section 
113^3 shall contain a reference to the authority under 
which the regulation is being adopted and a reference to the 
particular code sections or other provisions of law which 
are being implementedj interpreted, or made specific. Such 
references shall be printed with the regulation in the Cali- 
fornia Administrative CodCo" (GoVc Code §113^3»3>- 

^o Section 113^6o7 provides that a Final Statement of Reasons 
shall also be submitted to the Office with the regulation. 
The Final Statement of Reasons is an updated version of the 
Statement of Reasons referred to in the Notice of Proposed 
Regulatory Action and shall include the following^ 
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"(a) The specific purpose of the regulation; 

(b) The factual basis for the determination • by the 
agency that the regulation is reasonably ne- 
cessary to carry out the purpose for which it 
is proposed; 

(c) The substantive- facts or other information and 
the technical, theoretical and empirical studies, 
if any, on which the agency is relying in pro- 
posing the adoption or amendment of a regulation," 
(Gov. Code §113^6.7). 

In addition, the Final Statement of Reasons "shall in- 
clude a summary of the primary considerations raised 
by persons outside the agency in opposition to the 
regulation as adopted, together with a brief explana- 
tion of the reasons for rejecting those considerations." 
(Gov. Code §11345.7). 

5. The Rulemaking File prepared by the agency in adopting a regu- 
lation shall also be submitted to the Office of Administrative 
Law. 

Under Section 113^7. 3i "Every agency shall maintain a file 
of each rulemaking...- The file shall include:" 

(a) "Any copies of petitions received from interested 
persons proposing the adoption, amendment or re- 
peal of the regulation." 

(b) "All published notices of proposed adoption, 
amendment, or repeal of the regulation and . the 
statement required by Section 113^6.7." 

(c) "All data and other factual information, any 
studies or reports, and written comments sub- 
mitted to the agency in connection with the 
adoption or amendment of the regulation." 

(d) "A transcript, recording or minutes of any public 
hearing connected with the adoption, amendment 

or repeal of the regulation." 

(e) "Updated statement of reason required by Section 
113^6.7." The Final Statement of Reasons, which 
has been updated and which summarizes the primary 
issues in opposition to the regulation together 
with a brief explanation of the reasons for reject- 
ing the opposing arguments. 
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(f) "Any other information, statement, report or data 
which the agency is required by law to consider 
or prepare in connection with the adoption, amend-, 
ment or repeal of a regulation." 

"The file shall he available to the.. .Office of Administrative 
Law... in connection with the review of the regulation." 

If submitting the entire file imposes a burden on the agency, 
special arrangements can be made to forward those portions 
of the Rulemaking File that are most pertinent to the Office 
in reviewing the regulations for' necessity, authority, clar- 
ity, consistency and reference. 
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FACE SHEET 

FOR riLINC ADMINISTRATIVE .RECUlATIONS 

WITH THE OFFICE OF ADMINISTRATIVE LAW 

AND WITH THE SECRETAXY OF STATE 

(Pursuant to Covcmroent Code Section 11343.1) 
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Copy below !• hereby certified to be a 
true and correct copy of rcgulatlont 
adopted, or ainended, or an order of 
repeal by: 


• 




(Agency) 






(Billing Code) 
Date of adoption, araendoent, or repeali 






By: 




DO NOT WRITE IN THIS SPACE 


(Title) 


DO NOT WRITE IN THIS SPACE 



The attached regulations vhlch are being adopted/ amended or repealed are contained in Title 

■ of the California Adminlatrative Code* 

Division, Part, Chapter, etc,, affected by tht» order: 



TYPE OF ORDER (Check as applicable) 

I I Emergency (Attach Finding of Emergency) 

I 1 Certificate of Compliance 

I I Certificate of Non-CompHance 



ri Regular 

[^Procedural and Organlrational 



CHECKLIST OF MANDATORY REQUIREMENTS 

n One Certified Copy With Original Signature and 
Six Copies of Order or Certificate of 
Compliance Attached 

rn Regulation Suircaary (Form 690j 
Attached (I copy) 

ri Publication Pate (in Notice Register) of 
Notice for Attached Order or Certificate of 
Compliance is ' 

I ] Authority and Reference Citation Placed 
Beneath Each Section in Attached Order 

Q Cost Statement Attached (Refer to SAM 
Section 6050) 



Effective Date: 



Don, 



as Specified by Statute 



if Later Than 30 Days After 



Don 

Filing With the Secretary of State 
(Emergency regulations vlll be effective upon 
filing with the Secretary of State; all other 
regulations will be effective 30 days after' 
filing with the Secretary of State.) 



□ Ruje-Maklng File 



BUILDING STANDARDS (Check one) 

[]]] These regulations contain no building standards under Health and Safety Code Sections 18900- 

18915. 
riThese regulations do contain building standards under Health and Safety Code Sections 18900- 

16915. The attached copy contains Building Standards approval 



CONFLICT OF INTEREST (Check one If attached are Conflict of Interest Regulations) 
The attached Conflict of Interest Regulations contain the FPPC approval stamp and: 

Q Are to be published In full In the Administrative Code, 

rn Are to be codified by appropriate reference In the Administrative Code, and Include a state- 
ment as to where the full text may be obtained. 



CAMPAIGN DISCLOSURES (Check If emergency Campaign Disclosure Regulations) 

n These arc emergency regulations pertaining to campaign disclosure law and were adopted by 
unanimous vote of all board or coraralsslon members present at the regulation adoption procce 



ding. 
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SUBMISSION OF EMERGENCY REGULATIONS 
TO THE 
OFFICE OF ADMINISTRATIVE LAW 



Section 113^6. 1(b) permits a state agency to adopt a regulation 
as an emergency if it finds that "the adoption of a regulation 
or order of repeal is necessary, for the immediate preservation 
of the public peace ,. health and safety, or general welfare." 

The emergency regulation must be supported by a Finding of Emer- 
gency which contains^ 

(1) "a reference to the agency *s authority to propose the 
regulation and the particular law which is "being imple- 
mented, interpreted or made specific:" 

(2) Van informative digest which is a "concise and clear sum- 
mary of existing laws and regulations .• .and the effect of 
the proposed action <> The informative digest shall be 
drafted in a format similar to the Legislative Counsel *s 
digest on legislative bills;" 

(3) "a description of the specific facts showing the need for 
immediate action; " 

(4) "such other matters as are prescribed by statute applicable 
to the specific state agency or to any specific regulation 
or class of regulations;" 

(5) "an estimate, ..ooof the cost or savings to any state agency, 
. . » to any local agency or school district..., other non- 
discretionary cost or savings imposed on local agencies, 
and the cost or savings in federal funding to the state;" 

(6) "the name and telephone number of the agency officer to 
whom inquiries concerning the , proposed administrative ac- 
tion may be directed." 

An emergency regulation is effective upon filing or at whatever 
later date the agency specifies (Gov. Code §113^6 • 1 (d) ) * It is 
effective only for 120 days and will be repealed unless it is 
formally adopted as a regular regulation after notice and hearing 
(Gov. Code §113^46. 1(e)), 

"Emergency regulations adopted pursuant to subdivision (b) of 
§113^6,1 shall be reviewed by the office within 10 calendar days 
after their filing date- The office shall order the repeal of 
any emergency regulation if it determines that the regulation 
is not necessary for the immediate preservation of the public 
peace, health and safety, or general welfare." 
(Gov. Code §113^9. 6(b)). 
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Last fiscal year nearly 25/J of the regulations adopted were 
adopted as emergency regulations. To use the emergency adop- 
tion process when an emergency . does not exist is to circumvent 
the intent of involving the public in the consideration and 
adoption of regulations. The responsibility of the Office of 
Administrative Law in implementing Section 113^9. 5(b) is to end 
the inappropriate use of the emergency adoption process in favor 
of public notice and hearing. Accordingly, to minimize the in- 
stances when an emergency regulation must be repealed, adopting 
state agencies should strictly scrutinize the "emergency cir- 
cumstances" before attempting to adopt regulations on an emer- 
gency basis instead of through the regular adoption process.. 
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October 24, 1980 



TO: 



FROM; 



Agency Secretaries 
Depaj^^ent Directors 
Bo^^sj and Commissions 




O- 



'GENE LIV^"JJSTON 
Director 



As you are aware, there has been a strong public reaction 
against the rapid encroachment of government into the pri- 
vate affairs of individuals and businesses residing in 
California. There is a clear-cut demand and need for 
regulatory reform. 

AB 1111 (McCarthy) requires state regulating agencies to 
conduct a comprehensive review of all regulations which 
became part of the Administrative Code prior to July 1, 
1980. The purpose of this review is to eliminate regula- 
tions which do not conform to the five statutory standards 
of necessity, authority, clarity, consistency and reference. 

The Governor has made regulatory reform a major priority, 
and through Executive Order No. B72-80, has clearly ex- 
pressed his determination to complete the regulatory review 
within the next two years. In addition, he has adopted a 
strong policy of public involvement and public participa- 
tion in the review process itself. 

Since assuming the responsibilities of this Office, I have 
met with many of you and have been encouraged by your ex- 
pressions of support and cooperation in our mutual goal 
of regulatory reform. The key to our success in achieving 
that goal over the next two years is the successful conduct 
of the Administrative Code review — the 30,000 pages of 
administrative lawo 
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The attached Instructions for the AB 1111 Review of Existing 
Regulations provide you with the basic procedural instruc- 
tions for accomplishing what we all know to be an ambitious 
and challenging task. A number of agencies, pursuant to the 
AB 1111 timetable, have already submitted review plans. How- 
ever, because of recent amendments to that timetable con- 
tained in SB 1754 (Holmdahl) and in Executive Order No. B72-80, 
it will be necessary for those agencies to revise and resubmit 
their review plans, following the attached instructions. 

Critics of government are highly skeptical that state agencies 
themselves have the commitment or ability to bring about regu- 
latory reform. They advocate for greater controls over admin- 
istrative policy to emanate from outside the Executive Branch. 
The AB 1111 review process is the test. If it fails, the 
critics will be vindicated, and the credibility of state 
agencies will suffer another serious blow. 

State agency directors and executive officers have a direct 
stake in the outcome of this process. Properly executed and 
properly articulated to your respective constituent groups, 
this process has the potential for building and solidifying 
positive relationships that can become beneficial to you in 
achieving other goals that you have set for your agency. 
We urge you to consider the potential here and to" take ad- 
vantage of this real opportunity to build new bridges between 
your agency and the general public. 

Finally, we at OAL are convinced that this process cannot be 
successful without a clear-cut commitment at the executive 
level of each agency. Unless the directors and executive 
staff clearly adopt this project as an agency priority, 
giving concrete support and leadership to your employees, 
and letting them know of your own personal interest in this 
endeavor, the necessary motivation for achieving our mutual 
goals will be wanting. 

Accordingly, I am asking you for your support. I don't view 
the review of existing regulations as an easy undertaking. 
There will, no doubt, be problems we have not anticipated. 
We are committed to working with each of you to address 
those problems and to insure that a meaningful and realistic 
review occurs. If you need further information, please 
contact Carl Poirot, Deputy Director, at 323-6223 or 
ATSS 473-6223. 
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INSTRUCTIONS FOR THE AB 1111 REVIEW 
OF EXISTING REGULATIONS 

INTRODUCTION 

AB 1111 mandates the Office of Administrative Law (OAL) to oversee an orderly review 
by each agency of all regulations adopted prior to July 1, 1980, the effective date of AB 
1111. The purpose of this review is the reduction of the number of administrative 
regulations and to simplify and improve the overall quality of adopted regulations. 
Specifically, agencies must evaluate existing regulations against AB 1111 standards to 
determine whether these regulations are: (1) necessary to implement, interpret or make 
specific a law or court decision; (2) promulgated by agencies authorized to do so; (3) 
clearly written so t^iat persons affected by them can easily understand them; (4) consistent 
with existing laws; and (5) referenced to a specific statute or court decision. 

AB 1111 required each agency to submit a Review Plan to the Office of Administrative 
Law by July 1, 1980 (Government Code §11349.7). This statutory deadline coincided with 
the establishment of the Office. Most agencies did not submit Review Plans, Those that 
submitted plans did so without the benefit of guidelines or instructions to ensure 
compliance with the provisions of AB 1111. Consequently, most plans are not adequate. 

Because of OAL's strong commitment to work cooperatively with agencies and the public 
in the implementation of AB 1111, OAL recently sought and obtained amendments to the 
Government Code extending the deadline for submission of plans to December 31, 1980 

(SB 1754, Holmdahl). 

In addition. Governor Brown has made the elimination of unnecessary, burdensome and 
unclear regulations a top administrative priority during the remainder of his present term. 
Accordingly, he has issued Executive Order No. B72-80 instructing all agencies to 
accelerate the completion of the regulation review process and to ensure the reviews are 
conducted with the desired level of public participation (see attached Executive Order). 

The following guidelines are intended to assist agencies in the development of Review 
Plans and to ensure that agencies conduct effective reviews of existing regulations in 
accordance with the Governor's Executive Order and the provisions and standards set out 
in §11349 of the Government Code. 

STATUTORY REVIEW STANDARDS 

The purpose of OAL's review of California administrative agency regulations has been 
clearly stated by the Legislature. "Such review shall be to reduce the number of 
administrative regulations and to improve the quality of those regulations which are 
adopted." (Government Code Section 11340.1.) 

When conducting its own review of existing regulations, each agency will be expected to 
apply the above expression of legislative intent as a general guideline. 

The review process requires that all regulations adopted after July 1, 1980 shall be analyzed 
and assessed agiinst five (5) specific criteria or standards. In the event that the agency, 
after fully weighing input from interested parties and the general public (see Review 
Process, below) determines that individual regulations under review do not comport with 
one or more of the statutory standards, such regulations must be either-repealed or 
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amended in such a way as to bring them into conformity with AB 1111. (Regulations 
adopted by reference are part of the Administrative Code and therefore are subject to the 
same tests as regulations formally printed in the Code.) 

Section 11349 of the Administrative Code defines each standard. 

(a) "Necessity** means the need for a regulation as demonstrated in the record of the 
rulemaking proceeding. 

Section 11342.2 of the Administrative Code states that the purpose of adopting 
regulations is "...to implement, interpret, make specific or otherwise carry out the 
provisions of the statute....'' and that "...no regulation adopted is valid or effective 
unless.. .reasonably r-ecessary to effectuate the purpose of the statute." 

The analysis of the "necessity" of each regulation is extremely important. This 
analysis should be done in two steps. First, the general question of whether 
regulations in the particular area are needed at all should be asked. What public 
interest is served by governmental regulation in this area? Why must government 
be involved? What is lacking in the private enterprise, freemarket system that 
requires governmental intervention? 

Secondly, is this particular regulation necessary? Is there another, less burdensome 
approach? Does the benefit of this regulation outweigh its costs? Has the regulation 
outgrown its usefulness? Has the regulation had any adverse unintended conse- 
quences? 

Agencies must review their existing regulations with these questions in mind. If the 
agency cannot, in this fashion, substantiate the need for a regulation, it should be 
repealed or amended.^ 

Additionally, "necessity** requires that the regulations be substantively more than a 
simple repetition or rewording of statutory language. Verbatim adoption of a 
statute as a regulation is unnecessary, wasteful and nonsensical. Besides adding 
duplicative bulk to the California Administrative Code, such a practice reduces 
the public comment or hearing process to a pointless exercise since the agency 
cannot change the language of a statute no matter how persuasive the comment. 

Lasdy, a statute which obligates an agency to implement its provisions does not 
always require the agency to adopt regulations as part of the implementation 
mandate. In those instances where the statutory language itself is self-executing or 
sufficiently detailed and specific, there may be no need for regulations. 

(b) "Authority* means the provision of law which permits or obligates the agency to 
adopt, amend or repeal a regulation. 

The review for the authority must be done strictly and with a critical eye. The Legis- 
lature, in parsing AB 1111, was greatly concerned with state agencies which have 
incorrectly moved into new regulatory areas, relying on their general authority to 
issue regulations. The Legislature, in many cases, did not intend to grant such 
authority when, often years ago, it gave the agencies their general powers. 

The proper test to apply for authority, and the test OAL wiU apply in its review of 
existing regulations, is whether the agency has been given clear authority by the 



'OAL is required to report to the Legislature periodically regarding this review and other issues of over-regulation. We invite 
any information you may wish to provide on this subject. For example, if an agency finds there is no necessity for certain 
regulations, but iX cannot repeal them because of statutory- mandates, you may wish to bring this to OAL s attention. 
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Legislature. Regulations which do not meet that test should be repealed or 
amended. 

(c) "Clarity'' means tvritten or displayed so that the meaning of regulations wUl be 
easily understood by those persons directly affected by them. 

This standard speaks for itself. The most obvious method for remedying unclear 
regulations is the use of simple, direct language. Familiar, concrete words that are 
commonly used and understood by the persons being regulated should be used. 
Short, declarative sentences are more easily understood than long, complex sen- 
tences containing numerous clauses and multiple concepts. Sentences written In the 
active voice with clear nouns and verbs are more understandable than passive sen- 
tences^ or sentences full of adverbs and adjectives. Professional "jargon," "legalese," 
and "bureaucratese" should be eliminated. Technical language absolutely essential 
to the accuracy and meaning of the regulation is, of course, appropriate. However, 
where used, technical terms should be clearly defined. Obviously, words and 
phrases that. could be construed as offensive to persons or groups of persons must 
be eliminated (e.g., words that project racial or sexual stereotypes). 

(d) ^^Consistency' means being in harmony with, and not in conflict with or 
contradictory to^ existing law. 

Existing law includes federal as well as state statutes, court decisions, and 
regulations. 

(e) '^Reference" means the statute, court decision, or other provisions of law which 
the agency implementSy interprets or makes specific by adopting, amending or 
repealing a regulation. 

Regulations may not create policies which have no foundation or basis in existing 
law. Every regulation must be adopted in reference to the particular statute being 
implemented, interpreted or made specific by it. In applying this standard, agencies 
should bear in mind the Legislature's concern that regulations frequently go beyond 
the intent and scope of the statute. 



RECOMMENDED REVIEW PROCESS 

An orderly review of all existing regulations will require agencies to plan and develop 
specific procedures for conducting the review. Agencies must describe in the Review Plan 
(OAL 9, Appendix 1) how the re\aew process: 

(1) will ensure adequate public participation; 

(2) will be coordinated with other agencies sharing regulatory responsibilities for 
program areas which overlap or are closely related; 

(3) will be adequately planned and administered to ensure an even flow of activities 
and the timely completion of the review. 

1. Public Participation 

Executive Order No. B72-80 states that "...agencies shall ensure that representatives 
of persons who are affected by their regulations are effectively involved in the review 
of all existing regulations. The Office of Administrative Law shall monitor agencies to 
ensure public participation in the review of existing regulations," Active participation 
from the general public, interested private sector parties, consumers, and government 
officials should be sought. It is the agency's responsibility to devise and execute 
adequate plans to ensure reasonable opportunities for public comment and participa- 
tion in the review process. In complying with this requirement, several public participa- 
tion methods should be considered, and one or more methods or combinations thereof 
should be used to meet the intent of the order. Among- possible methods are the 



B-8 



following: 

a. Advisory Committees and Task Forces 

Agencies should consider the use of existing advisory committees or the establish- 
ment of task forces representative of persons affected by the regulations. Commit- 
tees or task forces may be involved in both designing the Review^ Plan and con- 
ducting, with agency staff support, the actual review. 

b. Public Meetings 

Public meetings may need to be scheduled in several appropriate locations and 
announced through the Notice Register, agency mailing lists and newspapers and 
other appropriate publications for the purpose of obtaining oral and written 
testimony on the regulations under review. Agency staff may focus testimony by 
advanced preparation and distribution of regulation summaries and issue papers 
describing problems or complaints concerning the regulation's impact, cost, 
reporting requirements or other pertinent factors. 

c. Solicitation of Public Comment 

Agencies may solicit public written comment through the use of issue papers or other 
informative material. Solicitation of comments should be made through agency 
mailing lists, newspapers, trade or professional journals, consumer newsletters, as 
well as the Notice Register. Agencies should provide a date by which comments 
must be received. You are encouraged to acknowledge receipt of such comments to 
the extent possible. AU comments are to be retained in a file and made available to 
OAL for review. 

In the event the agency elects to adopt, amend or repeal the regulation under review, 
the regular 45-day notice requirement and other conventions described in Govern- 
ment Code §11346.5 must be observed. Committees, public meetings or solicitation 
of written comments are insufficient to meet the public hearing requirements for 
specific regulatory changes. 

2. Coordination of Review With Other Agencies 

Agencies often have overlapping jurisdictions and shared program responsibilities 
with one or more other agencies resulting from statutory mandates. For example, child 
day care programs are regulated by both the State Department of Education and the 
State Department of Social Services. Agencies similarly affected should consult among 
themselves to coordinate the process of developing work plans, ensuring public 
participation, scheduling hearings and assuring that a complete and effective review is 
conducted. (NOTE: In certain instances, conflicts in policy affecting the same 
regulatory subject area may become apparent. Efforts should be made to resolve such 
conflicts in whatever manner the agency or agencies find appropriate.) 

* 

3. Agency Work Plan 

An orderly evaluation of existing regulations involving the general public will require 
careful planning and administrative. support. Agencies at a minimum are strongly 
encouraged to: 

a. Assign an Agency Coordinator 

Agencies should designate a specific representative responsible for the overall 
planning and conduct of the review including intra-agency and inter-agency co- 
ordination responsibilities, solicitation of public involvement, the monitoring of 
agency progress, and liaison with the Office of Administrative Law. 

b. Set Priorities for Review of Regulations 

Within the established timetable for the completion of the review, agencies have 
flexibility in determining which bodies or series of regulations will be reviewed 
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first; however, agency reviews must be conducted on a phased-in basis, forwarding 
necessary regulatory changes to OAL as they are developed. Some regulations will 
generate substantial public interest; therefore, the time necessary to complete the 
review and to negotiate any changes may be prolonged. In order to meet the 
completion goals, agencies should set priorities based on: (1) type and number of 
complaints received from affected or interested parties, including private enter- 
prises, consumers, constituent organizations, private individuals and the general 
public, regarding the regulation; (2) need to eliminate inconsistencies, conflicts or 
overlaps in the Code; (3) length of time since regulation was last evaluated; and 
(4) continued importance of the problem or program addressed by the regulation. 

A consequence of delaying or postponing the evaluation of controversial regulations 
may be the filing of petitions from the general public requesting immediate initiation 
of review. Every consideration should be given by agencies to accommodate these 
petitions. In general, regulations which generate the most public criticism and 
controversy :;hould be scheduled for early evaluation and review. 

Prepare Background Information or Issue Papers 

As a preliminary step in the review process, agencies may need to prepare sum- 
maries or issue papers concerning the regulation under review. Issue papers could 
include statutory authority, other background information, description of problems 
or complaints concerning the existing regulations, analysis of costs, reporting re- 
quirements, or other data. The background papers should relate to the standards set 
out in AB 1111. These documents should be made available to the pubhc to assist 
in focusing the public review process. 



TIME FRAME FOR COMPLETION OF THE REVIEW 

The Governor has ordered that accelerated action be taken to reduce the^unnecessary and 
burdensome regulations affecting California businesses as well as the general public. The 
Governor's Executive Order requires that the review of all existing regulations be com- 
pleted by December 31, 1982. This includes O AL's review following each agency's review. 
In order to expedite this process, the following goals are established for completion of the 
review by CAC Titles. On or before these dates agencies responsible for the administration 
of programs governed by these Titles must undertake and complete a systematic review of 
all regulations within them- The completion dates are those specific dates by which 
agencies shall file a Statement of Re\iew Completion (OAL 10) with OAL. The Statement 
of Completion will be published in the Notice (Z) Register. 

The completion dates are: 
June 30, 1981 Titles 1,7,9,11,12,15,20,21,23 

January 31, 1982 Tides 2,3,4,5,13,14,19 
July 31, 1982 Titles 8,10,16,17,18,22,25 

If extraordinary circumstances make these goals infeasible, agencies should contact 
OAL prior to submission of the Plan. Please note that regulations pertaining to building 
standards (Title 24) will be reviewed by the Building Standards Commission, which will 
provide its own guidelines in a separate communication. 

PLAN REVIEW RESOURCES 

Any additional resources necessar>' for the review must be approved by the Department of 
Finance. Instructions for making a request and procedures for estimating costs will be 
issued directly by the Department of Finance. Any questions should be addressed to the 
appropriate budget analyst for the Department. An approved Plan is a necessary pre- 
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requisite for the approval of any request for additional resources submitted to the Depart- 
ment of Finance. 



APPROVAL OF AGENCY PLANS AND STATEMENTS OF REVIEW 
COMPLETION 

1. Agency submits Plan (OAL9, Appendix 1) on or before December 31, 1980. OALQmay 
be obtained through the State Stores. OAL reviews plans and respondis to agency within 
30 calendar days of receipt. Disapproved plans will be returned to agencies for amend- 
ment and resubmittal. 

2. OAL periodically publishes a schedule of reviews based on agency work plans in the 
California Administrative Register Notice Supplement (Z Register). OAL will monitor 
agency progress and report periodically to the Governor and Legislature. 

3. Agencies conduct reviews, ensuring adequate public involvement. At completion of 
review, agency submits Statement of Completion (OAL 10, Appendix 2) to OAL. The 
Statement will be published in the Z Register. 

For any proposed adoptions, amendments or repeals of regulations resulting from 
the review, agencies must comply with all provisions of Government Code §11346 
establishing procedural requirements for regulatory action. (See OAL letter of July 25, 
1980.) 

4. For all regulations retained, an agency shall provide to OAL a Statement of Findings 
summarizing pubKc comment, studies and other reasons or information relied on for its 
decision. The Statement of Findings may relate to a cluster or group of regulatory 
sections, as appropriate. In addition to the summary of information, the Statement of 
Findings shall contain at least the following information: (a) where public comment 
has been made recommending the repeal of specific regulations, the agency shall 
include its reasons for rejecting the public comment; (b) where regulations that are 
being retained do not have a specific reference to statutory authority, that reference 
must be cited. 

5. Upon completion of agency review, OAL upon its own motion or upon petition from 
any interested person may initiate its own review of any regulation, body or series of 
regulations. The Office may request the agency which chose not to repeal a regulation 
to forward any information on which it reHed in reaching its decision. Agencies must 
respond within 14 calendar days. 

6. In the event OAL determines through its review that an existing regulation does not 
meet the standards set forth in §11349.1, the Office shall order the adopting agency to 
show cause why the regulation should not be repealed. Agencies shall respond to OAL 
no later than 60 days following receipt of the order. 

7. OAL shall review all information available to it, including the agency's response to the 
order to show cause and determine whether the regulation meets the statutory 
standards. If OAL determines that a regulation fails to meet the standards, it shall 
deliver to the agency, Legislature and Governor a public statement specifying the 
reasons for its determination. 

8. Thirty (30) days after delivery of the above statement, OAL shall prepare and transmit 
an order of repeal of the regulation to the Secretary of State. 

9. Agencies may appeal OAL's decision to the Governor. 



Appendix I 

STATE OF CALIFORNIA 

OFFICE OF ADMINISTRATIVE LAW B-^ll 

OAL 9 (New 9/80) 

CALIFORNIA ADMINISTRATIVE CODE REVIEW PLAN 

(Pursuant to Part 1 Division 3 of 

Title 2 Chapter 3.5 of the Government Code) 



(Agency) 



By:. 



(Date) 



(Contact Person — Telephone Number) 

PARTI. PUBLIC PARTICIPATION 

DESCRIBE PROCESS FOR SOLICITING PUBLIC INVOLVEMENT IN THE REVIEW. 

Will newspapers, trade journals or agency mailing lists be used to publicize the review process? If an agency mailing 
list is maintained, provide a copy. 

If task force or advisory committees will be used, describe membership and how it will be involved in the review and 
its relationship with the agency. 

Provide proposed time(s) and place(s) for public meeting(s) or hearing(s). 
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FART II. COORDINATION WITH AGENCIES 

DESCRIBE HOW REVIEW WILL BE COORDINATED WITH OTHER AGENCIES. 

Provide names of appropriate agenpies and relationship to agency submitting plan. Identify the related regulations. 
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PART IIL WORK PLAN 

DESCRIBE PROCEDURES FOR COMPLETION OF THE REVIEW. 

Will surveys, evaluation tools, issue papers or other methods be used? 

Describe staff support for the review. Include description of staff resources involved in agency's ongoing process 
of promulgating regulations. 

NOTE: If existing resources are insufficient for purposes of the review, approval of any additional resources 
rests with the Department of Finance. 



PART IV. TIME FRAME FOR COMPLETION OF THE RilVIEW 
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Provide detailed work plan for completion of the review by Title, Division, Chapter, Article and Section on a 
monthly basis. Prepare separate sheet for each Title. If review involves numerous regulations, agencies may use 
separate sheets for Divisions. Chapters, Articles and Sections. 

Provide projected dates in: Column I — completion of preliminar>' in-house analysis and preparation of issue 
papers and summaries; Column 2 — completion dale for obtaining public comment or public hearing dale; and 
Column 3 — date Statement of Completion is to be submitted to OAL. 



PLANNED TIME. 
TABLE FOR 
REGULATION 
REVIEW 



OIViSION(S) 



CHAPTERiS) 



ARTiCLE{S» 



SECTIONtS) 



MONTH 1 



19 



(1» (2) (3) 



MONTH 2 



19 



(1) (21 <3) 



MONTH 24 



19 



(1) (2) (3) 



STATE OF CALIFORNIA 

OFFICE OF ADMINISTRATIVE LAW 

OAL 10 (New 9/80) 
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FACE SHEET 

FOR FILING STATEMENT OF REVIEW COMPLETION 
WITH THE OFFICE OF ADMINISTRATIVE LAW 



DO NOT 
WRITE !N THIS SPACE 



Copy below is hereby certified to be a true and correct 
statement by: 



(Agency) 



(Billing Code) 



By:. 



(Title) 



DO NOT 
WRITE IN THIS SPACE 



CONTACT PERSON 



TELEPHONE NUMBER 



Review of rules and regulations contained in Title(s) 

Division(s) , Article(s) 

Code was completed on 



. Chapter(s) 



. , or Section(s) . 



. of the California Administrative 



(Date) 

Pursuant to Government Code § 1 1346 Notice of Proposed Regulatory Action must be submitted to OAL for any regulations 
adopted, amended or repealed resulting from the review (see procedures outlined in OAL letter of July 25, 1980). 

I. Cite all regulations to be repealed. 



11. Cite all regulations to be amended. 



in. Cite all regulations retained. Attach a Statement of Findings summarizing why the regulations are retained. Provide 
reasons and related information for retaining. State reasons for rejecting public comments recommending repeal of 
regulations. Provide specific references where none now exist. 



acnititic Bepartmtnt ^'^^ 

3tatc of (Talifomia 

EXECUTIVE ORDER NO ,872-80 



WHEREAS, burdensome, unclear and unnecessary state gov- 
ernment regulations increase the business and consumer costs 
of services and commodities and stifle private initiative 
and individual responsibility; and 

WHEREAS/ this Administration is alarmed about the effects 
of such regulations and is committed to reducing and mini- 
mizing the intrusion of government into the affairs of Cali- 
fornia businesses and residents; and 

WHEREAS/ it is the constant obligation of government 
to reassess its proper role and to seek ways to* be more 
effective and efficient, and particularly so during times 
of diminishing resources; and 

WHEREAS, my signing of AB 1111 makes California the 
first state to require every state agency to review all 
regulations with the purpose of reducing their number and 
improving their quality, and establishes the Office of Ad- 
ministrative Law to direct the completion of the regulation 
review by 1986. 

NOW, THEREFORE, I, Edmund G. Brown, Jr., Governor of 
the State of California, by virtue of the power and authority 
vested in me by the Constitution and statutes of the State 
of California, do hereby issue this order to become effective 
immediately: 

1. Agencies reviewing proposed and existing regulations 
shall eliminate all regulations that do not serve 

an essential governmental purpose. 

2. The review of all existing regulations shall be ac- 
celerated and completed by December 31, 1982 provided, 
howeiver, that an agency may seek from the Office of 
Administrative Law a later completion date if extra- 
ordinary circumstances would render completion by 
December 31, 1982 impossible. 

3. State agencies shall insure that representatives of 
persons who are affected by their regulations are 
effectively involved in the review of all existing 
regulations. The Office of Administrative Law shall 
monitor agencies to ensure public participation in 
the review of existing regulations. 



SjccDtitirBepartniait 

^mc£ of California 
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4, No new funds shall be added to the state budget for 
the accelerated review of regulations. Each year 
costs for conducting the review of existing regula- 
tions shall be allocated from an annual appropriation 
amount not to exceed the amount of the 1980-81 Budget 
Act for regulation review. Additional staffing needs 
shall be met by diverting existing resources, 

5, The Office of Administrative Law shall deliver periodic 
repoLts to the Governor and the Legislature summarizing 
each agency's performance in meeting the goal of reduc- 
ing the number of regulations and improving their 
quality. 




IN WITNESS WHEREOF I have 
hereunto set my hand and 
caused the Great Seal of 
the State of California 
to be affixed this 9th 
day of October 1980, 

'^ Governor of California 



ATTESTS 

Secretary of State 



537. 



)eputy Sacrotary ^ Statn 
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APPENDIX C 



Budget Change Proposal 



M UF-9E (4^ev. 5/78) /^^ 

[iUUGET CliAflGE PROPOSAL U "" 


,^ 


APPENDIX C - 1 
Priority 
1 


1980-81 Fiscal Year 


Request No, 
2 




Dace 


ITLE OF PROPOSED CHANGE 

Office of Adininistr^1;iv^ Law 


PROGRAM 






•IPARTMENT 

Office of Administrative Law 


ELEMENT 



fURE OF PROPOSAL 

□ Reducing or Elimlnatinf, an Existing 
Program Maintenance (Workload Adjustment) Function 



Adding a New Function 



Q Redirecting an Existing Function 



Expanding an Existing Function Implementing Legislation 

Vii'lARY Oh PROPOSAL I Do not exceed this space) 



jiis proposal requests the permanent establishment of 2 
additional clerical and 2o5 additional temporary he 
; Administrative Law* The first month's funding for a 
irchnical and 4 clerical positions was approved via Mar 
Ve Joint Legislative Budget Committee dated July 1, 19 
inding for the remaining 11 months of the fiscal year 
;es for the 16 positions already authorized as well as 
ons reques'ted* These positions are needed to comply 
lich establishes the OAL and charges it with the respo 
:ate regulations with the purpose of minimizing, refin 

ISCAL IMPACT regulations. 



6.0 additional technical, 
Ip positions in the Office 

core start-up staff of 12 
y Ann Graves' letter to 
80. This proposal includes 
and general salary incre- 

funding for the new posi- 
with Aa 1111 (Stats. 1979) 
nsibility of reviewing all 
ing, and simplifying 



PAST YEAR CURRENT YEAR BUDGET YEAR 



Existing Prograui-Totali 
General Fund 
Federal Funds 
Special Funds 
Other Funds 
Reimbursements 
Personnel-Years 

Proposed Changes-Total: 
General Fund 
Federal Funds 
Special Funds 
Other Funds 
Reimbursements 
Personnel-Years 

Revised Program-Total: 
General Fund 
Federal Funds 
Special Funds 
Otlier Funds 
Reimbursements 
Personnel-Years 



118.923 



16.0 



1,620,501 



36.5 



1.739>424 



52o5 



^PARLD BY 
Ida B. BoltonOATE 



A(^§- Mn^ 



PKOVtU UEPAiilHENT 



"-^Mattesich DATF 



REVIEWED BY 



DATE 




len^ Livingston DATF 



GOVERMOR'S ACTION 
Q Approved 
Q Oi sapproved 



DATE 



FISCAL DETAIL 
)^«g:^XS5 BUDGET 
1980-81 
SHprt Title of Proposed Change 8CP Numper 
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Office of Administrative Law 

Personnel Years 



Ty 



BY 



Salary Range 



Date 
August 12, 1980 
Amount 



TT 



TT 



Salaries and Wages ^ ^__^__ 

See Attached. 

All positions are budgeted at the actual step or at the mid-level or 
entry level, because the new office need's to hire experienced legal and 
program staff in most positions. 





Current Year 


Budget Year 


TOTAL SALARIES AND WAGES 


$ 1 


,274,597 


$ 


Salary Savings 


$ 


<^?7,nR?> 
947,515 


- 


NET TOTAL SALARIES AND WAGES 


$ 


Staff Benefits^/ 




11 -^ ,692 




TOTAL PERSONAL SERVICES 


$ 1 


,261, 207'* 


% 


Operating Expenses and Equipment 








General expense 




64,520 




Printing 




1,500 




Communications 




13,563 




Postage 








Insurance 








Travel--in-state 




5,350 




Travel--out-of-state 




4,800 




Training 




6,900 




Facilities operations 




56,403 




Utilities 








Cons, i Prof. Svcs: InterdeptM 




36 ,634 




Cons. & Prof. Svcs: External 




23,000 




Departmental Services 








Consolidated Data Center 








Data Processing 




33,345 




Central Administrative Services 








Equipment 




113,279 




Other items of expense 









TOTAL OPERATING EXPENSES AND EQUIPMENT 
SPECIAL ITEMS OF EXPENSE 



TOTAL EXPENDITURES 

Source of Funds 
General Fund 
Special Funds 
Federal Funds 
Other Funds 
Reimoursements 



5 359,294 

5 1,620,501 
5 1,620,501 



5 



a_/List by classification as in Salaries and Wages Supplement. Use reverse side if 

needed. 
b/Provide detail on reverse. 
7y91D 



C-3 



Staff Benefits Detail: notEs 

OASDI 

Health and Welfare Insurance 

Retirements/ 

Woricers* Compensation 

Industrial Disability Leave 

Nonindustrial Disability Leave 

Unemployment Insurance 

Other 

Total 



First year estimate 33%, as okayed 

letter to Joint Legislative Budget 

$ 5 



by Graves* 
Committee 



Salaries and Wages d^/ 



Personnel Years 



or 



TY 



Salary Range 



TT 



Amount 



BY 



£/List type of retirement, i.e*,. misc, safety, industrial, etc, 
"d/Specify if continued from other side. 
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BUDGET CHANGE PROPOSAL 
FISCAL DETAIL 
1981-82 BUDGET 



S^^ort Title of Proposed Change 

Office of Administrative Law 

Personnel Years 
Salaries and Wages a/ CY BY 

See Attached. 



BCP N'urriDer 



Salary Range 



u-4 



Date 
September 11, 1980 

Amount 

57 



TY 



All positions are budgeted at the actual step or at the mid-level or 
entry level, because the new office needs to hire experienced legal 
and program staff in most positions* 



TOTAL SALARIES AND WAGES 

Salary Savings 
NET TOTAL SALARIES AND WAGES 

Staff Benefits^/ 

TOTAL PERSC.NAL SERVICES 

Operating Expenses and Equipment 
General expense 
Printing 
Communications 
Postage 
Insurance 
Travel'-in-state 
Travel --out-of-state 
Training 

Facilities operations 
Utilities 

Cons. & Prof. Svcs: Interdept'l 
Cons. & Prof. Svcs: External 
Departmental Services 
Consolidated Data Center 
Data Processing 

Central Administrative Services 
Equipment 
Other items of expense 

TOTAL OPERATING EXPENSES AND EQUIPKtnT 

SPECIAL ITEMS OF EXPENSE 



TOTAL EXPENDITURES 

Source of Funds 
General Fund 
Special Funds 
Federal Funds 
Otner Funds 
Reimoursements 



Current Year 

$ 1.042.504 
- (236.138) 
^ 806,366 
266.100 

$ 1,072,466 



53,717 
12,800 
12,998 



6,000 
4,800 

6,150 
54,110 

31,103 
24;000 



36,345 
133,521 

$ 375,544 

$ 1,448,010 
5 1,448,010 



£/List by classification as in Salaries and Wages Supplement, 

needed. 
b/Provide detail on reverse. 
799 ID 



Suoget Y.ear 
$ 

i 



Use reverse side if 



Office of Administrative Law September 11, 1980 

ESTIMATED STAFFING REQUIREMENTS 
AND TOTAL EXPENDITURES 
FISCAL YEAR 1980-81 

Classification 

Director 

Deputy Director 

Deputy Director/General Counsel 

5taff Counsel III 

Staff Counsel II 

Staff Services Manager III 

Staff Services Manager II 

Staff Counsel I 

Staff Services Manager I 

;"taff Data Processing Analyst 

AsiSociate Governmental Program Analyst 

Associate Management Analyst 

Business Services Officer 

Staff Services Analyst 

Legal Assistant 

"Executive Secretary II 

Executive Secretary I 

Program Technician JII 

Management Services Technician 

Senior Legal Stenographer 

Office Services Supervisor I - Typing 

egal Stenographer/Typist 
Office Assistant II - Typing 



Temporary Help 

TOTAL SALARIES AND WAGES 

Salary Savings (23%) 
NET TOTAL SALARIES AND WAGES 

Staff Benefits (33%) 
TOTAL PERSONAL SERVICES 
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Personnel Years 


Amount 


1.0 


$ 


58,668 


1.0 




43,535 


1.0 




43,535 


2.0 




77,005 


6.0 




209,324 


1.0 




34,176 


1.0 




34,176 


3.0 




95,693 


1.0 




28,302 


1.0 




■25,787 


2.0 




51,574 


1.0 




24,602 


1-0 




21,388 


4.0 




71,171 


1.0 




18,043 


1.0 




18,530 


2.0 




33,044 


2.0 




34,426 


1.0 




15,251 


1.0 




14,724 


1.0 




14,355 


2.0 




25,623 


3.0 





35,172 


40.0 


$1 


,028,104 


1.0 




14,400 


41.0 


?1 


,042,504 
(236,138) 




$ - 


• 806,366 
266,100 




$1 


,072,466 
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OFFICE OF ADMINISTRATIVE LAW 
Budget Change Proposal 

PROGRAM LOCATION 

This proposal is related to Items 430-434 of the 1980-81 Budget 
Act and relates to an increase of 36.5 positions in accordance 
with the requirements of Chapter 567 of the Statutes of 1979 
(AB 1111, McCarthy) . 

EXISTING PROGRAM 

We discussed the background to this legislation in the Office of 
Administrative Law's (OAL) start-up budget request submitted 
June 25, but it is worth summarizing here again, 

AB 1111 established the Office of Administrative Law (OAL) effec- 
tive July 1, 1980/ and charged it with the orderly review of 
adopted regulations with the purpose of reducing the number and 
improving the quality of regulations. 

The unprecedented increase in regulations was cited by the Legis- 
lature as one of the reasons for creating OAL* The number of 
regulations filed each year has doubled since 1970-71. The number 
of pages of new regulations has increased 82% in that ten-year 
period. The long-term trend shows a 7% annual growth rate. 

An outcry from the business community and the general public about 
overly broad, unclear, complex and unnecessary governmental 
intrusion into their affairs also gave rise to the legislation 
creating the OAL. The outcry itself is compelling evidence of the 
negative public perception of government and of the California 
business climate. 

These concerns were also reflected in various legislative pro- 
posals that would have authorized the Legislature, by resolution, 
to repeal regulations issued by State agencies. Both Houses have 
also established Special Committees to address the problems of 
unnecessary governmental control. 

The Governor has committed his Administration to addressing the 
concerns of business and the public- He is committed to mini- 
mizing, refining and simplifying government regulation, to elimi- 
nating those controls that unnecessarily stifle private initiative 
and personal responsibility and that unnecessarily increase the 
cost of obtaining public services. At the same time, the Governor 
has recognized the need for regulations that protect our environ- 
ment, our health and our economy. The Governor made OAL the 
primary vehicle for effecting his commitment. 

The resulting statute places a major responsibility on OAL to 
resolve the regulatory issues that have arisen. For all but the 
codification and publication functions transferred to OAL from the 
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Office of Administrative Hearings / the responsibilities of OAL are 
newly mandated by AB 1111. Twenty-one functions must be imple- 
mented which have never before been applied to the regulatory 
process. OAL's major responsibilities include: 

lo Review all proposed regulations against the statutory standards 
and determine whether each regulation is: 

ao necessary to implement^ interpret or make specific a 
law or court decision. 

, promulgated by the agency authorized by law to issue regu- 
lations in the area covered by the regulation 

Co clearly written so that persons affected by it can 
easily understand it 

do consistent with the existing laws 

eo referenced to a specific statute or court decision 
(Gov. Code §11349.1) . 

Nearly 1,200 separate filings with more than 12,000 pages of 
regulations were made during the past fiscal year. 

2,. Develop mechanisms requiring each of the approximately 200 

agencies now issuing regulations to review all existing regu- 
lations against the standards set out above. Further, the 
Office is to monitor the progress of that review and to 
insure, by an independent review that those regulations retained 
by the agencies comply with the intent and standards of this 
law (Gov. Code §11349.7). There are nearly 30,000 pages of 
regulations (contained in 58 volumes) in the California Adminis- 
trative Code. 

3. Review all statements of emergency accompanying the filing of 
emergency regulations and determine whether a true emergency 
exists (Gov. Code §1134.9,6) . Approximately 20-25% of all regu- 
lations filed last year were "emergency regulations." 

4. Codify all regulations to facilitate cross referencing to 
codes and statutes (Gov. Code §11344.1). 

5o Reformat and republish the entire California Administrative 
Code (Gov. Code §11344.5 and §11344.6). 

6o Edit and publish the California Administrative Register, the 
Administrative Code Notice Supplement (2 Register) and keep 
updated the California Administrative Code (Gov. Code §11343) . 

7o Prepare a general index of all regulations for the California 
Administrative Code (Gov. Code §11349-9). 
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Underlying these specific duties is the Governor's and Legisla- 
ture's goal for OAL to help restore confidence in governinent* 
The legislation calls for a Rulemaking process that is more open 
and more responsive to careful public scrutiny and participation. 
This mission requires OAL to seek out and listen to the concerns 
of government's critics on regulations and to mediate between 
those concerns and the legitimate public interest. In carrying 
out this diplomatic responsibility as well as the other specific 
functions of the agency, OAL will be working extensively with the 
nearly 200 state departments, boards, commissions and agencies 
that issue regulations, the Legislative Select Committees, and 
numerous public and private interests. 

A core start-up staff of 16 was authorized to enable OAL to open 
its doors July 1. Since then, we have made a more detailed 
assessment of workload and staffing needs based on a review of 
last year's regulation filings, the Office's first filings since 
July 1, 1980, and developmental work that has been done to compile 
a workplan to carry out other functions mandated by AB 1111. 

The following discussion describes the two Divisions of OAL and 
the additional resources needed by each to carry out its duties 
and activities. 

A. General Purpose of the Legal Division 

The Legal Division of OAL is responsible for reviewing the 
proposed regulations and orders of repeal of all state agencies, 
departments, boards, bureaus, and commissions which issue 
regulations against certain statutory standards. When an 
agency proposes to file regulations on an emergency basis, 
the Division also is charged with the duty of determining 
whether a true emergency exists, A third major responsibility 
is to review the agencies' determinations whether their 
existing regulations meet statutory standards. 

The Legal Division is required to take steps to repeal 
regulations which do not meet statutory standards and to make 
recommendations to the Legislature on the repeal or amendment 
of statutory provisions that affect the operations of regula- 
tory agencies. 

Program Objectives 

Overall, the "Office's objective is to minimize, simplify, 
and refine government regulation by eliminating unnecessary 
controls. At the same time, the environment, public health, 
safety, and social well-being must be protected and preserved. 

The Legal Division's specific objective is to establish and 
enforce criteria for the adoption, amendment, or repeal of 
regulations that further the intent of AB 1111. 
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The primary outputs of this program ares 

Regulations Reviewed 

Statements of Emergency Reviewed 

Certificates of Compliance Reviewed 

Orders of Nullification 

Orders to Show Cause 

Orders of Repeal 

A summary of these outputs and the distribution of resources 
used to produce them are listed below under Need. 

Need 

The legal functions mandated by AB 1111 have never been 
performed before- Currently, a core staff of the Deputy 
Director/General Counsel^ two attorneys, and 1 clerical posi- 
tion have been authorized to the Legal Division for the first 
month's start-up. 

That staff began by reviewing regulations, developing guide- 
lines and issuing instructions to agencies. Through actual 
experience, the time requirements have been identified for 
carrying out the functions of the Division. Workload indi- 
cators support 16 oO additional, technical staff and 6 additional 
clerical staff* 

The Division's major review activities are: 

1 . Review of Proposed Regulations 

The legal review responsibilities of the OAL are speci- 
fically set forth in the law (Gov. Code §11349.1): 

Review all proposed regulations against the statutory 
standards and determine whether each regulation is: 

ao necessary to implement, interpret or make specific 
a law or court decision 

b. promulgated by the agency authorized by law to 
issue regulations in the area covered by the 
regulation 

c. clearly written so that persons affected by it can 
easily understand it 

do consistent with the existing laws 

e , referenced to a specific statute or court decision. 
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OAL Legal staff review proposed regulations for compliance 
with the standards above and for adherence to requirements in 
the law that address procedures for promulgating regulations 
and the contents of the regulation file submitted to OAL. 
(Ref. Attachment A, Interim Instructions to Agencies which 
describes all steps and documentation with which agencies must 
comply and for which OAL reviews.) 

Workload Review Time Hours PE 

1,252 filings 
13,078 pages 1.7 hours/page 22,233 12.4 

Table 1 illustrates the regulation filings on which this 
staffing need is based. 

2. Review Statements of Emergency and Certificates of Compliance 

a. All emergency regulations must be additionally supported 
by a Finding of Emergency which has six components. OAL 
legal staff's duty is to review all statements of emergency 
accompanying filing of emergency regulations and determine 
whether a true emergency exists as defined in Government 
Code Section 11349.7. 

OAL has ten days from the date of filing to review the 
regulation against statutory standards as well as the 
statement of emergency. If no true emergency is proven, 
OAL orders the repeal of the regulation.. 

Workload Review Time Hours PE 

282 filings 
2,943 pages 3.1 9,123 5.0 

Preparation Time 

Order of Repeal 

141 1.0 141 .08 



1 



Legislation currently pending would require OAL also to review 
whether the regulation may have a cost impact on school districts 
and local government (SB 90, Russell). This added criterion 
would substantially increase the time it takes to review regulations. 
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b. Within 120 days after filing of the emergency regulation, 
the agency must submit a Certificate of Compliance to OAL 
declaring it has formally adopted the regulation after 
notice and hearing^ If no Certificate is received OAL issues 
an order of nullification. 

Workload Review Time Hours PE 

138 Certificates .5 69.0 04 

3 Orders of Preparation Time 

Nullification 1.0 3.0 

{Ref. Attachment B, Interim Instructions to Agencies which 
describes all steps and documentation with which agencies 
must comply and for which OAL reviews ») 

Review of Existing Regulations 

Under the law, OAL shall monitor agencies' review of existing 
regulations against statutory standards. This monitoring 
function will be performed by the Regulation Management and 
Analysis Division (RI^IAD) . Upon completion of this review, 
OAL is charged with the responsibility of reviewing the results 
of the agencies* determination. This is a shared function of 
the RMAD and the Legal Division. If, in the opinion of the 
Divisions, an agency has made an inappropriate decision that 
a regulation complies with the statutory standards, the OAL 
will, in accordance with the law, issue an Order to Show Cause 
to the agency why the regulation should not be repealed. If 
not convinced by the agency's response, the OAL must issue an 
order to repeal the regulation. 

This responsibility is being delayed by SB 1754, Holmdahl, for 
six months, from July 1, 1980 to December 31, 1980, because 
the time period foir agencies to submit a plan to OAL on how 
they will proceed with the review is being revised by SB 1754. 
Agencies will have a new time schedule to complete their 
reviews as authorized by OAL. This review function may not 
commence until the beginning of the 1981-82 fiscal year; 
however, the Legal Division will participate in the technical 
assistance to be provided to nearly 200 agencies on conducting 
their reviews of existing regulations against the statutory 
standards and the content of their submittals to OAL about 
which regulations meet the standards and which do not. 

Preparation and 
Workload . Meeting Time Hours PE 

Meetings with 

approximately 

200 regulating 

agencies 3.5 200 ,38 
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4. Editorial Corrections 

Occasionally, errors made as a result of faulty information 
from the agency, codification errors, or printing problems 
necessitate an editorial correction. This is reviewed by 
Legal staff to ensure its appropriateness and necessity. 

Workload Review Time Hours PE 

80 .5 40 .02 

5. Procedural and Organizational Regulations 

Procedural and organizational, regulations are those which deal 
solely with the internal operations of an agency and do not 
have outside impact. By regulation, these can be filed 
without public hearing. These regulations must be carefully 
reviewed to ensure there is no outside impact, as asserted. 

Workload Review Time Hours PE 

40 1.7 68 .04 

Additional workload factors: 

1. Litigation 

It is expected that certain regulations will become matters 
of litigation, but it is not possible to estimate how many or 
how much time OAL Legal staff will expend in this area. At 
this time, no estimate or request for resources will be made. 
With experience, the need can be determined and planned for 
in the future. 

2. Miscellaneous Activities 

In the course of carrying out its review function and reporting 
responsibilities to the Legislature, the staff of the Legal 
Division will be meeting with other agency legal staff, public 
and private interest groups, and the Legislature. These rela- 
tionships are important to the mission of OAL. At this time, 
estimates of resources directed to this have been included in 
the review times wherever these activities could be attributed 
directly to the review function. Generally, the Deputy Director/ 
General Counsel will represent the Division in meetings with 
the Legislature and interest groups. 

TOTAL 

18.0 Technical Staff (Staff Counsels, Legal Assistants) 
6.0 Clerical 
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B, General Purpose of the Regulation Management and Analysis Division 

The Regulation Management and Analysis Division (RMAD) of the 
Office of Administrative Law is responsible for establishing 
and implementing a system for approximately 200 agencies to 
adopt, amend and repeal regulations according to standards 
set forth by Chapter 567, Statutes of 1979; assisting in the 
review of regulations in accordance with mandated standards; 
assuring timely review and processing including editinq, 
codification, filing and publishing regulations; and assuring 
appropriate distribution of published regulations. Further, 
the Division is responsible for establishing and monitoring 
a master plan for all agencies to review existing regulations 
against statutory standards to reduce, simplify and clarify 
already adopted regulations. The Division, in cooperation 
with the Legislative Counsel, will also recodify the Adminis- 
trative Code in a manner which allows simple cross-referencing 
of regulations to codes and statutes, including development 
of a comprehensive indexo 

Program Objectives 

In support of the Officers overall objective to minimize, 
simplify, and refine government regulation, the RMAD*s specific 
objectives are to reform the regulatory process, improve the 
quality of regulations, and ensure more effective public 
access to the rulemaking process. 

The primary outputs for this program are: 

Department Plans Reviewed 

Master Plan for Legislature 

Departments Trained in Regulation Writing and Review 

Written Procedures and Instructions 

Reports and Studies 

Regulations Reviewed 

Regulations Codified and Filed 

Notices Reviewed 

Notices Filed 

Regulation Registers Published 
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Bills Analyzed 

Code Research Projects 

A summary of these outputs and the distribution of resources used 
to produce them are listed below under "Need". 

Need 

With the exception of the codification function^ the responsi- 
bilities of the Regulation Management and Analysis Division 
are new. Currently, a core staff of the Deputy Director, 5 
technical staff, and 2 clerical staff have been authorized for 
the first month's start-up. Five of these 8 positions were 
transferred as codification staff from the Office of Adminis- 
trative Hearings. 

The codification function has continued as before. The 
Deputy Director and one technical staff have made an assess- 
ment of the new work that needs to be done and have begun 
work on a plan for carrying out all the duties of the Division. 

The workload indicators for this Division support 10 additional 
technical staff, 2 additional clerical and 2.5 additional 
temporary help. 

The Division's major duties and activities are: 

1. Regulation Analysis and Codification 

During the last fiscal year, nearly 1,200 separate filings 
consisting of more than 12,000 pages were made. Staff will 
assist Legal Division in regulation analysis^, editorial 
corrections, and be responsible for codification, editing, 
and publication functions. The transition from a formalistic 
processing of regulations to a substantive review of the 
regulation and the rulemaking record also requires that 
OAL establish new procedures, formats, and instructions 
for agency submission and processing of regulation change 
notices and final filings. This process will be managed 
by Division staff. 



1 



Legislation currently pending would require OAL also to review 
whether the regulation may have a cost impact on school districts 
and local government (SB 90, Russell). This added criterion 
would substantially increase the time it takes to review regulations. 
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Workload PE 

13,078 Pages of regulations reviewed, codified and filed, 

52 Weekly Registers published 6.0 

^- Heview of Agency Plans and Revisions to Existing Regulations 

AB 1111 mandates all agencies to conduct a review of their 
existing regulations against statutory standards. OAL is 
charged with developing mechanisms and criteria for agencies 
to prepare plans for carrying out their reviews. OAL is 
charged also with approving the plans, and monitoring the 
agencies' progress in reviewing their regulations on schedule, 
as determined by OAL. The RMAD is responsible for. ensuring the 
quality and timeliness of the review. 

Staff will also assist Legal Division's review and approval 
of regulation changes made as a result of the review. This 
latter function is being delayed by SB 1754, Holmdahl , for 
six months and will not commence until the beginning of the 
1981-82 fiscal yearo However, agencies will require technical 
assistance on preparing their plans, conducting their reviews 
of regulations against the statutory standards, and providing 
OAL with necessary documencation on the results of their 
determinations . 

At the same time^, training in how to write clear, concise, 
understandable regulations will be conducted. This is in 
direct response to a concern cited by the Legislature and 
others that regulations are often too technical and poorly 
drafted to be understood by fchose affected by them. 

Workload PE 

« 200 Departments trained in regulation 
review, writing 

• Written procedures and instructions )- 2.0 

m 200 Departmental plans reviewed, approved 

3* Master Plan 

By law, OAL is to prepare and submit to the Legislature a 
Master Plan, including goals and timetables for completing 
the review of 58 volumes and 30,000 pages of the California 
Administrative Code« Regulation Management, and Analysis Divi- 
sion is responsible for this report and monitoring Master Plan 
goals. 



C-16 



Workload PE 

Preparation of Master Plan and 

monitoring accomplishments .25 

4. Notices of Proposed Regulatory Action 

These notices must be reviewed prior to publication in the 
weekly Notice Register to ensure they have met all the require- 
ments of the law and done so adequately in accordance with the 
form and standards set by OAL, and then they are edited for 
clarity and conciseness. 

Workload .Review Time Hours PE 

2,000 anticipated For 1,252 Notices of 

notices to be Regulations only 

submitted in 80-81 .6 hours ea. 750 .40 

(See Attachment C of Interim Instructions to Agencies which 
discusses in full the steps and documentation with which 
agencies must comply and for which OAL reviews.) 

5 , Management of OAL Internal Procedures and Systems 

Iii the first year, substantial planning and development acti- 
vities will be required involving contact with numerous 
agencies to develop a management information system legislative 
tracking system, and planning the logistics of the office's 
processing of 12,000 plus pages of regulations, 2,000 notices, 
200 agency plans for review, and carrying out the other 
responsibilities directly placed on OAL by AB 1111, 

These procedures and systems will be implemented and monitored 
on an ongoing basis by RMAD. RMAD staff will prepare the 
estimated 20 monthly, quarterly, and annual reports of OAL 
activities for the Governor and Legislature and additional 
internal reports and studies needed to efficiently administer 
the workload. 

Workload PE 

• 20 reports and studies 

• 100 bills analyzed 
9 OAL Inforination System 

• Development and maintenance of internal procedures 



- 1.5 
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Reforinat and Republish California Administrative Code 

By law, OAL is responsible for reformatting and republishing 
the California Administrative Code and compiling a general 
index of regulations by 1983. Work on the index is already 
underway. In the coming year, RMAD will explore the reformat- 
ting of the Code which currently consists of 58 volumes, 
25 Titles and approximately 30,000 pages of regulations 
administered by 200 unique agencies. It will be necessary to 
conduct a feasibility study for procedural streamlining to 
revise, reformat and publish the California Administrative 
Code. Also, RMAD will study the feasibility of an automated 
(EDP) system for Code storage, retrieval, research, indexing, 
updating, and publication. 



Workload 



PE 



Developmental work on reformatting Code, 
continued effort to index the Code. 



2.25 



7. Liaison With Agencies, Legislature, Public 

The establishment and maintenance of positive relationships 

with" the Legislature, agencies and the general public is 

critical to achieving OAL's mission. These relationships 

involve extensive coordination. and technical assistance 

to the 200 agencies affected by the new OAL guidelines. RMAD 

is primarily responsible for ensuring communication and liaison 

occurs. 

Occasionally, public persons and provate law firms request 
historical information on the Code. These research projects 
are conducted by RMAD» 

PE 
1.0 



TOTAL 

14.0 Technical Staff (includes 1.0 supervisory position) 
3o0 Clerical Staff 

2o5 Temporary Help (.4 technical, 2.1 clerical staff to handle 
peak workloads) 
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ANALYSIS 

The initial appropriation for this Office has adequately covered 
the first weeks' developmental work to establish the Office, 
continue codification functions, and chart a workplan for accom- 
plishing the mandates and objectives of AB 1111. 

For all but the codification functions, the responsibilities and 
activities of OAL are new. The agency's creation is directly a 
result of an outcry of concern from the business community and 
general public about the increasing government intrusion into 
the affairs of the business community and general public; This 
concern adds greatly to the negative public perception of govern- 
ment and the California business climate. 

Its charge to eliminate unnecessary controls and ensure those that 
are in effect are clear and understandable to those who must 
comply with them is an extremely sensitive mission. It is a 
significant. effort toward restoring public confidence in. govern- 
ment and one that the Governor is personally committed to achieving- 

The OAL is in a unique position of mediating the concerns of those 
critical of regulatory controls and the legitimate public interest. 
This requires extensive work with the nearly 200 state agencies 
that issue regulations, the Legislature who has created two Com- 
mittees to address the problem of unnecessary government control, 
and numerous private and public interests. 

The most recent count of existing regulations in the California 
Administrative Code is nearly 30,000 pages. Last fiscal year, 
nearly 12,000 pages of regulations were filed. The workload 
associated with these regulations necessitates requesting General 
Funds appropriated under Items 430-434 of the 1980-81 Budget Act. 

RECQMMENDATI ONS 

The Office of Administrative Law recommends General Funding of this 
request in the amount of $1,620,501.00 for the following reasons: 

1.' This amount is needed to comply with Section 11340, et seq., 
of the Government Code to review regulations and carry out 
other activities which will minimize, refine, simplify, and 
improve the quality of regulations. 

2. This will effect the Legislature's and Governor's intent to 
reduce unnecessary government intrusion into and regulation 
of the affairs of businesses and residents of the State. 

3. Denial of this request will, at a minimum, critically impair 
and delay efforts to clean up regulations, to review regula- 
tions in accordance with the law, and would result in OAL not 
meeting the time deadlines set by law for regulation review. 
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of the filings for lack of a demonstrated emergency. 



? 



D 1-10 



APPENDIX D 



First Quarterly Report 



APPENDIX D -1 
STATE OF CALIFORNIA EDMUND G. BROWN JR., GOVERNOR 



PROGRESS TOWARD 
REGULATORY REFORM 

Quarterly Report 
Jihly-September 1980 



OFFICE OF ADMINISTRATIVE LAW 

Gene Livingston, Director 
1008 Second Street, Suite B 
Sacramento, California 95814 



D-2 



QUARTERLY STATUS REPORT: JULY- SEPTEMBER 1980 



I. INTRODUCTION 

In its first thre 
trative Law (OAL) 
ed^ and returned 
meeting new stand 
also rejected 23% 
"emergencies, " wh 
thereby requiring 
determine the nee 
lations before th 



e months of operation, the Office of Adminis- 
disapproyed 22% of those regulations review- 

them to submitting State agencies for not 

ards that went into effect July 1, 1980. OAL 
of the regulations submitted by agencies as 

en it found that no actual emergency existed, 
agencies to conduct full public hearings to 

essity, clarity, and consistency of the regu- 

ey can be adopted and enforced. 



An unprecedented increase in regulations was cited by the 
Legislature as one of the reasons for creating OAL. The num- 
ber of regulations filed each year had doubled since 1970-71. 
The number of pages of new regulations increased 82% in that 
ten-year period. The long-term trend shows a 7% annual growth 
rate. 

Since OAL began operations on July 1, there has been a marked 
decrease in the number of regulations submitted for adoption, 
reversing a pattern of steady growth in government rulemaking. 
For example, in the quarter ending September 30, 1979, State 
agencies adopted 12% more regulations than, in the same three 
months of 1978. In contrast, there was a 32% decline in regu- 
lations submitted to OAL for the same quarter of this year. 
This sudden turnaround from the steady growth patterns prior to 
July 1 is an indication that agencies are putting the brakes on 
new regulations, and taking a more careful look at whether new 
regulations are really necessary. 
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REGULATION GROWTH RATE 
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II, 



OAL PURPOSE 



The Office of Administrative Law was established on July 1^ 
1980 pursuant to enactment of AB 1111 (McCarthy) • Governor 
Brown appointed Gene Livingston as the Director of OAL on 
June 17, 1980o 

The new statute is designed to address the outcry of the busi- 
ness community and the general public over unnecessary and un- 
warranted government intrusion into their affairs. The Office 
is to play a key role in minimizing and simplifying government 
regulation^ eliminating those controls that are unnecessary^ 
thus helping to restore public confidence in government. The 
Office^r at the same time, is sensitive to the State's clear- 
cut responsibilities to protect the environment and the public 
healthy safety and economic well-beingo 

AB 1111 established the Office of Administrative Law to perform 
four major functions? 

lo Review all proposed regulations and disapprove those that 
do not comply with the following criteria: 

Bo necessity - is it necessary to implement, interpret 
or make specific a law or court decision; 

be authority - is it being promulgated by the agency 

having appropriate authority to adopt the regulatory 
action; 

c. clarity •= is it clearly written so that persons 
affected by it can easily understand it; 

d. consistency - is it consistent with existing laws; 

ea reference - is there an accurate reference to a 

specific statute or court decisiono 
(Government Code Section 11349ole) 
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Review all emergency regulations and disapprove those 
that are not "necessary for the immediate preservation 
of the public peace, health and safety or general 
welfare." (Government Code Section 11349.7.) 



Approximately 25? of all regulations were 
filed last year as "emergency regulations," 



Oversee the orderly review by each agency of all of its 
existing regulations against the statutory standards 
cited above. (Government Code Section 11349.7.) 



There are nearly 30,000 pages of regulations 
contained in 58 volumes of the California 
Administrative Code . 



4. Reformat and republish the entire Administrative Code to 
facilitate cross-referencing to California statutes, and 
develop a comprehensive index of all regulations contained 
in the Code. (Government Code Section 11349.9.) 

The general approach of the Office in meeting the above respon- 
sibilities is to work cooperatively with regulating agencies, 
the public and the Legislature to ensure that all authorized 
regulations are in fact needed, easily understood, and consis- 
tent with California law. 



We are particularly cognizant of our mandate to ensure that the 
process for governmental rulemaking is open and accessible to 
all segments of the public and private sectors, that all con- 
cerns are given appropriate deliberation and that rules and 
regulations are issued only after they have been clearly for- 
mulated, closely scrutinized and found to be reasonably neces- 
sary to effectuate the purpose of State law. 

III. INITIAL ACTIVITIES 

1. The new Office of Administrative Law is intended to be a 

major vehicle for improving relationships and communication 
between government and the business community and general 
public. OAL is expected to play a diplomatic role on be- 
half of both the Legislature and the Administration by 
seeking out those who are critical of government regulation 
and mediating their concerns and the legitimate public 
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interest. As the Governor explained it — to work as a 
diplomat, as an ambassador from government to business 
and the general public* 

Accordingly, during the first quarter of operation, 
the Director and his staff have held a series of meetings 
with major private interest organizations to explain the 
mission of OAL and to begin dialogue that will continue 
into the coming months and years. Meetings have been 
held with the State Chamber of Commerce, the California 
Manufacturers Association, Cal-Tax, and a number of other 
business interest groups. 

The message being emphasized by OAL at these meetings is: 

a. Since OAL's review is restricted to the Rulemaking 
File, get involved in regulatory process through 
oral or written testimony at public hearings. OAL 
can then conduct its independent review with the 
full concerns of business under consideration. 

b. Advise OAL of particular concerns regarding exist- 
ing regulations, especially those most burdensome 
that need immediate review. 

Other business and labor organizations have been contacted 
and meetings arranged. This will be an ongoing OAL activ- 
ity to ensure that private enterprises are aware of the 
new provisions of AB 1111 and to facilitate their involve- 
ment and participation in the rulemaking process. 

2. Similar meetings are being arranged with appropriate State 
Legislative Committees and members. OAL will be working 
closely with the leadership in both Houses, and with the 
two Select Committees charged with oversight responsibility 
for government regulations. We will provide periodic pro- 
gress reports and seek out the Legislature's advice and 
recommendation for improving our operations. In addition, 
as required by the new statute, we will be submitt;ing our 
own recommendations and reports to the Legislature on pos- 
sible ways to reduce the number of regulations and to im- 
prove the quality of those which are adopted. 

3. On the first day of operation, the Director sent a letter 
to all Agency Secretaries, Department Directors and State 
Boards and Commissions announcing the opening of the new 
Office and summarizing the intent and specific mandates of 
AB 1111. Shortly thereafter, basic procedures for conduct- 
ing reviews of proposed regulatory changes were in place. 
An instructional letter was issued to all regulating 
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agencies, outlining the AB 1111 requirements and the 
corresponding process for submitting regulatory actions 
to OAL for review and approval. 

In the meantime, staff began the review process for pro- 
posed actions received after the July 1 effective date, 
and also began publishing those actions received prior 
to July 1, which had been received in such a volume as to 
cause a two-week backlog. This workload from 14 agencies 
consisted of 404 edited pages of regulations affecting 
375 Code sections. Codification was completed on July 16, 
1980. 

4. AB 1111 requirements were applied to all actions received 
by OAL on or before July 1. The charts beginning on page 
7 summarize the filings received and their disposition by 
OAL for the months of July, August and September. 

It is noteworthy that of the 86 non-emergency regulations 
reviewed by OAL from July 1 through September 30, 19 (22%) 
were disapproved and returned to the adopting agency. OAL 
reviewed 40 "emergency" regulations and determined that 
9 (23%) were not in fact emergencies, and were therefore 
disapproved. 

Possibly, the most significant impact OAL may have in re- 
ducing new regulations is the added measure of care and 
thought exercised by adopting agencies, knowing that 
AB 1111 standards will be enforced by OAL. 

For example, for the same July through September period 
since 1977, the number of regulations submitted for filing 
with the Secretary of State had steadily increased. The 
growth rate in 1979 was 12%. In the same quarter of 1980, 
that pattern was reversed, with a 32% decrease in filings 
from the prior year. The above may well be an indication 
that agencies are taking more time to prepare regulations 
in a conscious effort to apply the standards of AB 1111 
before filing with OAL. 

5. AB 1111 (Government Code Section 11349.7) mandates each 
agency to review all existing regulations administered 

by it against the specified standards of necessity, auth- 
ority, clarity, consistency and reference. The law re- 
quires each agency to submit a review plan to OAL describ- 
ing how the agency intends to conduct its regulation re- 
view, including time schedules, and the personnel and 
costs required to evaluate all regulations. 
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OAL is required to develop a Master Plan for submittal 
to the Governor and Legislature which establishes the 
process and time frames for the regulation review by 
each agency, with appropriate periodic notices. OAL 
shall also conduct its own independent review of all 
regulations against the statutory standards, and either 
approve or reject each agency's final action to repeal 
or amend existing regulations or retain them as they 
exist. 

The law required each agency to submit its review plan 
to OAL by July 1, 1980, with the OAL Master Plan to be 
submitted to the Governor and Legislature by September 1, 
1980. 

OAL had received approximately 65 agency plans by July 1, 
with an additional 13 received before the end of July. 
No guidelines for the review plans had been issued to 
agencies, with the result that the vast majority of plans 
received by OAL were wholly inadequate in terms of ensur- 
ing compliance with legislative intent. It was determined 
that uniform procedures and instructions consistent with 
the intent and specific mandates of AB 1111 would be re- 
quired, particularly if the regulation review process was 
to be open and accessible to the general public,, as en- 
visioned by the Legislature. 

Accordingly, OAL staff drafted legislative amendments 
which delayed the deadline for agency plan submission to 
OAL, to December 31, 1980, and the deadline for OAL*s 
Master Plan submission to April 1, 1981. This additional 
time would permit OAL to develop and disseminate the neces- 
sary guidelines for agencies to follow, establish more 
specific time frames and be in a position to monitor and 
report to the Governor and the Legislature on agencies' 
progress in implementing their plans. 

Senator Holmdahl agreed to sponsor the above amendments, 
as well as a number of other OAL technical amendments, 
incorporating them in SB 1754, which is expected to be 
enacted as an urgency statute in September 1980. Follow- 
ing enactment, OAL will issue planning guidelines and 
will establish the necessary mechanisms for agencies to 
complete their plans and begin the review process. OAL 
will conduct training sessions for agencies and provide 
technical assistance in support of the planning and 
review activitieso 
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CHART 1 



I. Regulatory Filings Received by OAL - July Through September 1980 



Type 


Number 


Agencies 


Code 
Sections 


Pages 
Received 


TOTAL 


354* 


80** 


2520 


1520 


1. Emergency 


41 


13 


643 


408 


Amend 
Adopt 
Repeal 


28 

13 

5 








2. Regular Regulations 


121 


49 


771 


591 


Amend 
Adopt 
Repeal 


89 
49 
16 








3. Certificate of Compliance 


28 


13 


87 


51 


4, Procedural and Organizational 


7 


5 


14 


19 


5. Editorial Correction 


12 


7 


15 


55 


6. Public Notices 


145 


52 


990 


396 


Amend 
Adopt 
Repeal 


76 
54 
25 









*Total may be less than the breakdown of amend, adopt and repeal be- 
cause a filing may reflect all three categories. 

**Total may be less than number indicated per category due to the same 
agencies filing in all categories, or multiple filings by one agency. 
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CHART 2 



II. OAL Disposition of Regulatory Filings 
July Through September 1980 





Number 
Received 


Number 
Reviewed 


Approved 

for 

Filing 


Returned 

to 

Agency* 


In 
Review 


TOTAL 


354 


293 


■ 

258 


35 


61 


1. Emergency 


41 


40 


31 


9(23%) 
A,B,C,E, 
G 


1 


2. Regular 


121 


86 


67 


19(22%) 

B,C,D,E, 

G 


35 


3. Certificate of 
Compliance 


28 


21 


20 


1 

B,E,G 


7 


4, Procedural and 
Organizational 


7 


5 


5 





2 


5o Editorial 
Correction 


12 


11 


11 





1 


6. Public Notices 


145 


130 


124 


6 

E,G 


15 



*The Letter Code denotes the Reason for Return to Agency as follows: 



A - No Emergency 

B - Not Necessary 

C - Incorrect Authority 

D - Not Clear 



E - Not Consistent 

F - Incorrect Reference 

G - Format and Style 



CHART 3 
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III. Comparison of Regulations Submitted for Filing* 

July Through September 
1977-1980 



Year 


Emergency 


Regular 


Total 


Annual 

Percentage 

Change 


1977 


53 


154 


207 




1978 


71 


140 


211 


+ 2% 


1979 


56 


181 


237 


+ 12% 


1980 


41 


121 


162 


- 32% 



*Does not include Notices of Proposed Actionr Certificates 
of Compliance f or any technical changes. 
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I. Introduction 

Since the creation of the Office of Administrative Law (OAL) in July of 1980, there 
has been a dramatic decrease in the number of new state regulations. Fifty-four (54) 
percent fewer regulations were added to the California Administrative Code in the six- 
month period from July 1, 1980 to December 31 compared to the same period of 1979. 

This decline resulted from two significant factors: (1) state agencies proposed 28 per- 
cent fewer regulations than In the prior year period; and (2) OAL disapproved 26 
percent of those regulations proposed for failing to meet the statutory standards 
established by AB 1111 (McCarthy), the regulatory reform measure signed into law 
by Governor Brown in 1979. 

The graph below depicts the comparative number of new regulations adopted between 
July 1 and December 31 for the years 1977 through 1980, the year OAL began 
operation. The graph shows the sharp 1980 decline in regulatory adoptions, as well as 
OAL's disapproval rate for the six-month period. 
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OAL was especially stringent on regulations adopted by agencies on an "emergency" 
basis, without any public notice or public hearing process, rejecting 31 percent of 
those submitted because the Office found there was no real emergency. 

Recognizing the strict tests of AB 1111, agencies submitted 26 percent fewer 
"emergencies" than during the same period of 1979, and 41 percent fewer than in 
1978, a high-water year for emergency regulations. 
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11. OAL Purpose and Functions 

The Office of Administrative Law was created July 1, 1980 to bring about state regu- 
latory reform through five major functions: 

1. Review newly adopted state regulations and disapprove those that do not 
comply with the statutory standards of necessity, authority, clarity, con- 
sistency and reference. 

2. Review all emergency regulations and disapprove those that are not 
"necessary for the immediate preservation of the public peace, health and 
safety or general welfare." 

3. Implement reforms in the regulatory process designed to expand public 
scrutiny and participation in the development of new regulations. 

4. Oversee the orderly review by each agency of its existing regulations, with 
public participation, repealing those regulations which do not meet the same 
standards cited above. 

5o Simplify and streamline the California Administrative Code, and develop a 
comprehensive index to facilitate access to the Code and cross-referencing to 
California statu teSo 



IIL The First Six Months 

• The Office of Administrative Law began operation on July 1, 1980 to improve 
relationships and communication between government and the business 
community and general public. 

• Interested groups were encouraged by OAL to fully utilize the public participation 
opportunities afforded them by AB 11 1 1 in the rulemaking and regulation review 
processes. 

• All regulations adopted by state agencies and submitted to OAL between July 1 
and December 31, 1980 were subjected to the statutory review: 

• Twenty-three percent (23%) of the regularly adopted regulations were 
disapproved. 

• Thirty-one percent (31%) of the emergency regulations were rejected. 

© State agencies responding to the concern for regulatory reform reduced markedly 
the number of new regulations adopted. A 28-percent decline over the same 
period in 1979 occurred. 

® Legislation setting December 31, 1980 as the deadline for state agencies to submit 
to OAL plans for reviewing all existing regulations passed and was approved by 
the Governor. 

<B Governor Brown issued Executive Order No. B72-80 requiring all agencies to 
complete the review of their existing regulations by the end of 1982 and to insure 
effective public participation in the review process. 
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OAL issued instructions to all agencies for the development of review plans to 
insure full compliance with AB 1111 and the Governor's Executive Order. 

Over one-half of the state agencies submitted review plans to OAL for approval. 
California's regulatory reform effort now moves forward to the next stage — the 
review of 28,000 pages of existing regulations. 



IV. Next Stage — Review of Existing Regulations 

AB 1111 mandates the Office of Administrative Law to oversee an orderly review by 
each agency of all regulations adopted prior to July 1, 1980, the effective date of 
AB 1111. The purpose of this review is to reduce the number of administrative regu- 
lations and to simplify and improve the overall quality of adopted regulations. 

Specifically, agencies must evaluate existing regulations against AB 1111 standards to 
determine whether these regulations are: (1) necessary to implement, interpret or 
make specific a law or court decision; (2) promulgated by agencies authorized to do 
so; (3) clearly written so that persons affected by them can easily understand them; 
(4) consistent with existing laws; and (5) referenced to a specific statute or court 
decision. 

Governor Brown has made the elimination of unnecessary, burdensome and unclear 
regulations a top administrative priority. Accordingly, he has issued Executive Order 
No. B72-80 instructing all agencies to accelerate the completion of the regulation 
review process and to ensure the reviews are conducted with public participation. 

The Governor's Executive Order requires that the review of all existing regulations be 
completed by December 31, 1982. The review is to be completed in accordance with 
the following schedule: 

June 30, 1981 Titles 1, 7, 9, 1 1, 12, 15, 20, 21, 23 

January 31, 1982 Titles 2, 3, 4, 5, 13, 14, 19 

July 31, 1982 Titles 8, 10, 16, 17, 18, 22, 25 

Agencies responsible for the administration of programs governed by regulations con- 
tained in the various Titles must undertake and complete a systematic review of them. 
Upon completion of the review of a body of regulations, the agency shall file a State- 
ment of Completion with OAL. The Statement of Completion will be published in 
the Notice Register. The Statement shall list those regulations to be repealed, 
amended, or retained. 

OAL shall also conduct its independent review of all regulations against the statutory 
standards and either approve or reject each agency's final action to amend existing 
regulations or retain them as they exist. Interested persons are authorized to petition 
OAL to independently review any regulation not repealed by the agencies. 

OAL is responsible for monitoring the progress of agencies in reviewing their regula- 
tions, and for submitting periodic reports to the Governor and the Legislature. The 
first report, due January 31, 1981, will focus on the review plans submitted by state 
agencies for OAL approval. 

By April 1, OAL is also required to submit a Master Plan to the Governor and Legis- 
lature which establishes the process and time frames for the regulation review by each 
agency, with appropriate periodic notices. 



CHART 1 

OAL REVIEW AND DISPOSITION 
OF PROPOSED REGULATIONS 

July through December 1980 
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TYPE 


NUMBER 
REVIEWED 


APPROVED 

iP-OR 

FILING 


FULLY 
DISAPPROVED 
REGULATIONS 


PARTIALLY 
DISAPPROVED 
REGULATIONS 


PERCENT 
DISAPPROVED 


Regular .... 
Emergency . 


187 
86 


144 
59 


35 
27 


8 
-0- 


23% 
31% 


TOTALS . . . 


273 


203 


62 


8 


26% 



CHART 2 

REGULATORY ACTION SUMMARY 

July through December 1980 
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TYPE 


NUMBER 1 
RBCBIVBD 


RBPBAL2 
ONLY 


NUMBER 


APPROVED 

FOR 

FILING 


DISAPPROVED/ 
REPEALED 


IN 
REVIEW 


FULL 


PARTIAL 


Emergency . . . 

Regular 

Certificate of 
Compliance . . . 

Organizational 
and Procedural. 

Editorial 
Correction .... 

Public Notices. 

Statutorily 
Mandated 
Emergency 
Regulations^. . . 


86 
261 

64 

14 

27 
307 

5 


<2) 
13 

-0- 

2 

-0- 
-0- 

-0- 


86 
187 

49 

11 

25 
303 

-0- 


59 
144 

47 

11 

24 
295 

5 


27 
35 

-0- 

-0- 

1 
8 

0- 


-0- 
8 

2 

-0- 

-0- 
-0- 

-0- 


-0- 
61 

15 

3 

2 

4 

-0- 


TOTALS 


764 


17 


661 


585 


71 


10 


85 



*These numbers include 27 resubmittals, following rejection by OAL: 6 emergency; 20 regulai-; 1 editorial 
correction. 

^Emergency actions by agencies which repeal regulations are reviewed against the standard of an emergency. 
Regular repealers are not reviewed by OAL pursuant to Government Code Section 1 1349.2. 

^Where a statute mandates the adoption of a regulation pursuant to the emergency process, OAL does not 
determine whether an emergency exists (see Government Code Section 11346.1, Finance Code Section 
5500.5, and Welfare and Institutions Code Section 1 14105). 
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